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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of the Pennsylvania-American Water Company (PAWC) filed on April 11, 2005, to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen, issued on March 22, 2005, in the above-captioned proceeding.  Robin A. Frazier (Complain​ant) did not file Reply Exceptions.
History of the Proceeding



On March 26, 2004, the Complainant filed a Formal Complaint against PAWC wherein she alleged a financial inability to pay her utility bills.  The Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint.  By that Decision, which was issued on August 11, 2003
, at Case No. 1423731, the BCS directed the Complainant to pay budget bills when due plus $15.00 per month toward the arrearage beginning with the August 2003 bill rendered by PAWC.  


On April 20, 2004, PAWC filed an Answer to the Complaint.  In its Answer, PAWC denied the major allegations contained in the Complaint.  On February 17, 2005, a telephonic hearing was held. The Complainant participated pro se at the hearing.  PAWC was represented by counsel.  


On April 11, 2005, the ALJ issued an Initial Decision wherein he recommended that the Complaint be dismissed and that the BCS-recommended payment arrangement be affirmed.  As previously noted, PAWC filed Exceptions.  The Complainant did not file Reply Exceptions.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance 
of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. 1990).  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); See also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  


The ALJ made nine Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


The ALJ concluded that the Complainant did not meet her burden of proving, pursuant to Section 332(a) of the Code, that she could not pay her utility bills.  The ALJ recommended that the Complainant pay budget bills when due, plus $15.00 per month toward the arrearage.  


The ALJ cited Claypool v. T.W. Phillips, Docket No. Z-00248730 (Order entered December 22, 1995) (Claypool), as amended by Stammel v. P.G. Energy, Docket No. C-20027994 (Order entered May 21, 2003) (Stammel), for the proposition that a catch-up payment is necessary for the amount of all missed payments for current consumption during the pendency of the appeal of the BCS Decision.  The ALJ recommended that PAWC be directed to tender a bill to the Complainant for all missed payments related to current consumption during the pendency of the appeal, and that the Complainant should be given thirty (30) days to pay the said bill.  (I.D. at 5).


In its Exceptions, PAWC argues that the ALJ has incorrectly applied Claypool in this matter.  PAWC argues that this Commission has determined that pursuant to Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), this Commission is not empowered to establish a second or subsequent payment arrangement absent a change in income.  PAWC submits that the Commission has determined that a Claypool catch-up payment is a subsequent payment arrangement.


At the time the Initial Decision was rendered, consistent with prior Commission decisions, a calculated Claypool catch-up payment was recommended to bring the Complainant current for missed consumption payments during the pendency of the Complaint.  The Commission must now render its decision consistent with the provisions of the Responsible Utility Customer Protection Act (Act 201) of the Code, 66 Pa. C. S. §§ 1401, et seq., which became effective on December 14, 2004.


In our Implementation Order, docketed at M-00041802F0002 and entered on March 4, 2005, we found that § 1405(d) of the Code precludes this Commission from establishing a second payment agreement if a customer has defaulted on a previous payment agreement.  We further found that the legislature, in adopting § 1405(d) of the Code, declined to make a specific distinction between payment agreements reached between the utility and a customer.  (Implementation Order at 5).  


We find that in the matter before us, no allegation concerning a change in income has been made.  Furthermore, PAWC cited the testimony of its witness Judy McCoy-Jordan to establish that the Complainant has entered into five payment arrangements with PAWC and defaulted on all of them.  Based upon the foregoing discussion, we conclude that the Complainant did not meet her statutory burden of proof in this matter, and the Complainant will not be granted a subsequent payment arrangement.


Based upon the provisions of Section 1405(d) of the Code, a Claypool catch-up amount is tantamount to a payment arrangement for the missed payments under the BCS Decision and is, therefore, barred by Section 1405(d) of the Code.  Accordingly, we shall grant PAWC’s Exception on this issue, and reject the ALJ’s recommendation for a Claypool catch-up payment.
Conclusion


Based upon the foregoing discussion, we reverse the Initial Decision of ALJ Nguyen and reject the recommendation that the Complainant be directed to make a Claypool catch-up payment; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Pennsylvania-American Water Company are granted to the extent consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen in the above-referenced proceeding is hereby reversed by this Opinion and Order.



3.
That the Complaint of Robin A. Frazier is dismissed and the matter be marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 14, 2005
ORDER ENTERED:  July 19, 2005
		� 	We note that at Finding of Fact No. 6, at page 3, of the ALJ’s Initial Decision, he refers to the date of the BCS Decision as August 11, 2004; however, the date of the BCS Decision is actually August 11, 2003.  (Finding of Fact No. 6).
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