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OPINION AND ORDER  


Before the Commission for consideration is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, issued November 16, 2004, and the Exceptions filed with respect thereto.  Exceptions were filed by PECO Energy Company (Respondent) on December 6, 2004.  Replies to the Exceptions were filed by Alex Sterin c/o Camden Cleaning Center (Complainant) on December 13, 2004.

Background


The Complainant operates a laundry service at four locations in Philadelphia, each of which receives electric utility service from the Respondent.  The locations are: (1) 2300 Ridge Avenue, (2) 252 South 60th Street, (3) 2128 E. Allegheny Avenue, and (4) 2524 W. Lehigh Avenue.  See Finding of Fact No. 1, infra. 



Based on information received from an individual who was implicated in an investigation involving meter tampering at certain other meters owned by Respondent, representatives of the Respondent (Revenue Protection Technicians) conducted an investigation on February 4, 2003, through February 6, 2003, of the four locations where the Complainant received service.  The individual implicated in meter tampering identified the Complainant’s name as included in a list of his clients.  See Tr. 31-32; Exc. at 3-4, infra.  As a result of the investigation, the Respondent found evidence of meter tampering at all four locations.  See PECO Exh. 2 at. 2-3, infra.  The Respondent rebilled the Complainant at the four accounts for estimated unmetered usage.  The Complainant, thereafter, filed informal complaints for each of the four accounts with the Commission’s Bureau of Consumer Services (BCS) objecting to the estimated billing.



On June 5, 2003, the BCS issued decisions in all four informal complaint proceedings concluding that PECO had found evidence of tampering at the Complainant’s Laundromats and properly rebilled the Complainant for estimated usage.



On June 24, 2003, the Complainant, through its counsel, David P. Temple, Esquire, filed a Formal Complaint against the Respondent.  The Complaint alleged that the utility improperly billed it for estimated unmetered usage.  The Complaint stated the following:

PECO has billed four of my locations an estimated amount claiming that my meters were tampered with and I was not paying the entire usage for these facilities.  They have installed new meters and used the readings from those meters to establish an estimated usage which they are requiring me to pay immediately.  According to our records actual usage was much less, which was paid every month.

Accounts 23-08-42-164819, 25-20-60-083224, 24-06-47-185018, 24-08-12-203224 
Complaint at 1.



On July 24, 2003, the Respondent filed an Answer.  In its Answer, the Respondent admitted that it based its billing of the four accounts on estimated usage after finding evidence of meter tampering.  The Respondent relied on West Penn Power Co. v. Nationwide Mutual Insurance Co., 228 A.2d 218 (Pa. Superior Ct. 1967) and Angie’s Bar v. Duquesne Light Co., 72 PA P.U.C. 213 (1990), for the proposition that a utility is permitted to back-bill a customer when it is determined that the customer was undercharged for service actually used.  These cases were also relied on by the Respondent for the proposition that a utility is entitled to recover the amount underbilled regardless of whether the utility can establish who tampered with a meter.  See Answer at 2.



The matter was assigned to presiding ALJ Nguyen.  An evidentiary hearing was held on May 20, 2004, wherein the Complainant appeared through counsel and sponsored the testimony of two witnesses, Alex Sterin and Michael Sterin.  The Complainant also introduced seven exhibits which were admitted into the record.  The Respondent, represented by Anthony D. Kanagay, Esquire, presented the testimony of two witnesses and introduced 14 exhibits.  As discussed later in this Opinion and Order, the Complainant objected to the Respondent’s proposed Exhibits Nos. 11-14 on grounds that they were inadmissible hearsay.  ALJ Nguyen sustained the hearsay objection regarding these exhibits and they were stricken.  (I.D. at 8).  



The record closed on August 11, 2004.  Main and Reply Briefs were received from the parties.  The Initial Decision, the Exceptions, and Reply Exceptions were filed thereafter.  

Discussion


ALJ Nguyen reached fifteen Findings of Fact and drew five Conclusions of Law.  Said Findings of Fact and Conclusions of Law are, hereby, adopted, unless modified by the discussion in this Opinion and Order or rejected by necessary implication from our disposition herein.



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  



On consideration of the evidence, ALJ Nguyen concluded that the Complainant met its burden of proof with regard to establishing that rebilling was not proper for one of the four account locations in question, Allegheny Avenue.  (I.D. at 8).  The Respondent’s investigation of the Allegheny Avenue account found that while the padmount
 for this location was indeed unlocked, there was no evidence of meter tampering.  See Finding of Fact No. 2:

2.
On February 4, 2003, the Respondent’s Revenue Protection Technicians, Christian and Plunkett, inspected the Complainant’s location at 2128 E. Allegheny Avenue.  They found that the padmount for this location was not locked but that they found no evidence of meter tampering (N.T. 31-33, 43, 47, 48; PECO Exhibit 1).

(I.D. at 2).



The Respondent’s position (as argued by its counsel) is that, at the time of the inspection of the meter at the Allegheny Avenue account, the Revenue Protection Technician found that the lock on the padmount box had been cut off.  Thus, once the lock was removed, a person could tamper with the wires in the box resulting in reduced usage through the meter.  (I.D. at 8 referring to Respondent Brief, pp. 5-11).  The Respondent also relies on the recorded increase in usage subsequent to the discovery of the unlocked padmount at the Allegheny Avenue location as support for the propriety of back-billing this account.  At page 7 of its Main Brief, the Respondent provided a chart illustrating the increased usage subsequent to the finding of the unlocked padmount.
  Pursuant to the illustrative chart, the utility recorded an average increase in usage of over 400% immediately after it found that the padmount was unlocked.  The Complainant’s rebuttal to this position was the testimony of Alex and Michael Sterin that electric consumption increased subsequent to the alleged finding of evidence of tampering because the business promoted free drying service.  Id.; citing Tr. 26-29; Complainant Exhibit 2, 3.



Based on the following, the ALJ concluded that the fact that the lock was cut off at the Allegheny Avenue location was not sufficient to support a recommendation that the increase in use was due to unauthorized service.  (I.D. at 9).  The ALJ was persuaded that the other three business locations where back-billing was permitted in this case differed from the circumstances at the Allegheny Avenue location.  Specifically, the ALJ stated:

[PECO] found jumpers or broken seals on the meters which gave rise to the inaccurate billing at all other locations of the Complainant’s Laundromat business but the E. Allegheny Avenue location. . . . The fact that the lock on the padmount at this business location was cut off was insufficient to support the Respondent’s conclusion that the electric increase in use was due to unauthorized service.  The lock cut off might have been caused by an act of vandalism and the electric usage increase by the Complainant at this location might be the result of his promotion of free drying service.

(I.D. at 9).


As noted, ALJ Nguyen also found that, for reasons of hearsay, Respondent Exhibits Nos. 11-14 relative to this issue should not be received into evidence.  These exhibits were investigation reports prepared by the Revenue Protection Technicians and were proffered as part of the testimony of Renee Tarpley, regulatory assessor.  (I.D. at 5-8).  



In its Exceptions, the Respondent objects to the ALJ’s finding that it was not appropriate under the Public Utility Code (Code), 66 Pa. C.S. §§ 101-3316, to back-bill for estimated unauthorized usage at the Allegheny Avenue account.  The Respondent argues that the equipment tampering evidence and the subsequent, recorded increased utility use after the equipment was replaced was similar to those circumstances which existed at the three locations where back-billing was upheld in this matter.  In this Exception, the Respondent reiterates that its investigator was a person who specializes in investigating meter tampering.  The Respondent also repeats that the investigation of the Complainant began as a result of the disclosure by a person who was subsequently arrested for tampering with utility meters and that the Complainant was included on a list of his clients.  See Exc. at 4.  The Respondent emphasizes that the padmount box had not been unlocked, as stated by the presiding ALJ.  See Exc. at 4 (referring to I.D.  Finding of Fact No. 2).  Rather, the padmount lock was cut off and removed.  Based on these factors, the Respondent argues “[t]he cutting of the lock was evidence of intentional equipment tampering at this location to permit access to tamper with the wires to decrease utility use.”  Id.



The Respondent also repeats its argument that the Complainant’s electric usage increased at the Allegheny Avenue location account similar to the increase in usage at the other three locations after the equipment was replaced.  (Exc. at 6-9).  The Respondent observes that the Complainant’s testimony of a free drying promotion as justification for this increased usage lacks credibility and is self-serving.  (Exc. at 8).



Finally, the Respondent complains that the presiding ALJ improperly shifted the burden of proof to establish facts by a preponderance of the evidence regarding the Allegheny Avenue account.  See Exc. at 10; citing Se-Ling Hosiery v. Marguilies, 70 A.2d 854 (1950).



In its Replies to the Exceptions, the Complainant explains that the evidence of meter tampering at the three locations, other than Allegheny Avenue, was not similar.  The Complainant states that the Respondent’s witness did not find evidence of meter tampering at the Allegheny Avenue location.  This is the case, argues the Complainant, notwithstanding that the padmount did not have a lock on it.  (R. Exc. at 2-3).



In reply to the Respondent’s arguments concerning the probative value of the increased usage at the Allegheny Avenue location after the discovery of the unlocked padmount, the Complainant continues to argue that the increase was due to a promotional offer of free drying implemented by Mr. Sterin to “stay competitive with Laundromats in the surrounding area.”  (R.Exc. at 3; citing Tr. at. 80).  The Complainant also refers to evidence of a similar increase in gas bills at the time that this promotion was offered.  Id.; Tr. 84, C-4. 
 



Also, the Complainant cites Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. Ct. 2001) for the proposition that it presented evidence which was of equal value to that presented by the Respondent so as to shift the burden of persuasion back to the Respondent on the question of unregistered usage at the Allegheny Avenue account.
 



On consideration of the positions of the Parties and on review of the record, we shall grant the Exceptions of the Respondent.  We expressly conclude that the evidence supports the Respondent’s entitlement to submit an estimated bill for the Allegheny Avenue account location.  As such, we shall modify the ALJ’s recommendation with regard to the appropriateness of billing for estimated usage for the Allegheny Avenue account.


The Respondent has established, by a preponderance of the evidence, that the meters at all of the Complainant’s four locations were compromised.  The Respondent’s witness, Harry Christian, testified that the tampering at the Allegheny Avenue location was in the padmount box.  (N.T. 33; PECO Exh. 1).  As explained, once the lock at the padmount is removed, a person can tamper with the inside of the box to affect the registration on the meter.  It should also be noted that the BCS Decision found meter tampering based on the federal investigation.  See PECO Exh. 7.



It is undisputed that the electric usage at the Allegheny Avenue location increased in the spring of 2003.  The Respondent states the reason is that the meter was replaced.  The Complainant states it is based on the “free drying” promotion.



With regard to the free drying promotion, the Complainant testified that he started to offer free drying around February, 2003 – the same time the Respondent replaced the meter – and that his electric and gas usage substantially increased.  (Tr.at 10; 13; 79; 82).  The Complainant testified that this “free drying” promotion caused an increase in business, therefore, causing an increase in his electric usage to power his electric washers and an increase in gas usage to heat hot water and power the gas dryers.  (Tr. at 82).



The following chart illustrates the gas usage pattern for the Allegheny Avenue location based on Complainant’s Exh. 4:

Bill due date:



March 28, 2002


Average Daily Usage
2002
15 ccf






2001
  8 ccf

Bill due date:



March 1, 2004


Average Daily Usage
2004  42ccf






2003    4 ccf

The gas bills offered by the Complainant do not support his claim.  The Complainant’s gas bills did not increase in the same manner as his electric bills in February 2003, and immediately thereafter.  In fact, there is little gas usage for the “free drying” period.  The Complainant’s exhibits do not support his theory of the case.
  Based on the evidence of the intentional cutting and removal of the padmount and the concomitant increase in usage at the Allegheny Avenue account location, we conclude that the record evidence supports granting the Respondent’s Exceptions.  We shall, therefore, reverse the ALJ on the issue of tampering at this location.


Based on the foregoing, we shall grant the Exceptions of the Respondent consistent with this discussion; THEREFORE,



IT IS ORDERED: 


1.
That the Exceptions of the Respondent, PECO Energy Company filed to the Initial Decision of Administrative Law Judge Ky Van Nguyen, issued November 16, 2004, at Docket No. C-20030566, are granted.



2.
That the Initial Decision is modified, consistent with the discussion contained in this Opinion and Order.



3.
That the Formal Complaint of Alex Sterin c/o Camden Cleaning Service is denied.



4.
That PECO Energy Company is authorized to back-bill Alex Sterin c/o Camden Cleaning Service for unmetered usage for a four-year period from the date the inaccurate billing was discovered at the user’s location at 2128 E. Allegheny Avenue, Philadelphia, PA.



5.
That PECO Energy Company is authorized to back-bill Alex Sterin c/o Camden Cleaning Service for unmetered usage for a four-year period from the date the inaccurate billing was discovered at the user’s locations at 252 S. 60th Street, 2524 W. Lehigh Avenue, and 2300 Ridge Avenue, Philadelphia, PA.



6.
That the record at Docket No. C-20030566 is marked closed.








BY THE COMMISSION 








James J. McNulty,








Secretary

(SEAL) 

ORDER ADOPTED:
April 21, 2005

ORDER ENTERED:
May 24, 2005
	�	See BCS Case Numbers 1354483, 1354447, 1371072 and 1356643.


	�	A padmount is a transformer on the ground and not on a pole.  A padmount is always locked to prevent someone from tampering with the wires inside the padmount which would affect a customer’s consumption.  See Finding of Fact No. 2.  


	�	Data used for this chart is referenced to Respondent Exhibit No. 2, at 2-3, which provides the daily average use.


	�	The Complainant also refutes the Respondent’s contention that the gas bill entered into evidence did not depict the gas bill at the 2128 E. Allegheny Avenue location, but instead refers to “2120 Allegheny Avenue.” (R. Exc. at 3) 


 


	�	At page 5 of its Replies to Exceptions, the Complainant states that “the burden of proof can shift to the utility once the Complainant proves a prima facie case.”  This is not an accurate statement of the law, as the burden of proof does not shift from the party on whom it is placed.  See Lincoln Intermediate Unit No. 12 v. Bermudian Springs School District,  441 A.2d 813 (Pa. Cmwlth. Ct.1982)


  


	�	The Revenue Protection Technician testified that he did not observe such signs advertising free drying service at the time of his visit to the Allegheny Avenue property.  (Tr. at 38-39).  On cross-examination, this witness stated that he was not “looking” for such signs.  (Tr. at 47).  
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