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history of the proceedings

In a formal complaint filed on July 9, 2004, William Yeager (“Complainant”) requested the Commission’s assistance in reaching a payment arrangement whereby he could pay off a balance due on his gas utility service and continue to receive service from National Fuel Gas Distribution Corporation (“Respondent” or “NFGD”).  
NFGD filed an answer on August 10, 2004.  The Commission scheduled a telephonic hearing on the matter to be held on March 9, 2005.  That hearing was postponed at the request of the Complainant, and rescheduled to be heard on April 19, 2005 before the undersigned Administrative Law Judge.

At 9:00 a.m. on April 19, 2005, I telephoned the Complainant at the number listed on the complaint, as the hearing notice and a prehearing order indicated.    The Complainant’s telephone number (814-899-0103) produced a “busy” signal each time I dialed the number between 9:00 and 9:15 a.m.  The hearing was then held without the Complainant being present.  The proceeding was tape-recorded and conducted pursuant to 52 Pa. Code §56.174.  Counsel for the Respondent produced one witness who summarized the status of the Complainant’s account and made a motion to dismiss the complaint for failure to prosecute.

The record, which consists of the tape-recording and 3 exhibits introduced by NFGD, closed immediately following the proceeding.  NFGD filed no brief.

For the reasons stated below, I am granting the Respondent’s motion to dismiss this complaint.
findings of fact
1. The Complainant is a gas utility customer of the Respondent receiving service at 4 Dinicola Drive, Erie, PA 16510.
2. There is a balance due on the Complainant’s account in the amount of $1,365.10.  (NFGD Ex. A)
3. On June 25, 2004, in response to an informal complaint, the Commission’s Bureau of Consumer Services (“BCS”) had directed the Complainant to pay NFGD $596.00 by July 23, 2004, and then to pay a monthly budget amount of $179.00.  (NFGD Ex. C)
4. The Complainant did not comply with the terms of the BCS payment arrangement.

5. The Complainant is enrolled in the Respondent’s Customer Assistance Program whereby he receives a 10% discount on his gas service.
6. The Respondent’s Customer Assistance Program is based on the customer’s household income and number of individuals living in the home.  (NFGD Ex. D)
discussion
Administrative agencies such as the Commission, are required to provide due process to the parties appearing before them.  This due process requirement is satisfied when the parties are accorded notice and the opportunity to appear and be heard.  Mr. Yeager received such notice.  The Commission’s notice dated March 1, 2005 informed him of the time and date of the hearing.  The notice was sent by first class mail and the U.S. Postal Service did not return the notice as undeliverable.  It is therefore presumed that Mr. Yeager received the notice and that he knew I would be calling him at 9:00 a.m. on April 19, 2005, Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997).  

By failing to appear and present evidence in support of his complaint, Mr. Yeager has failed to meet the burden he has to show that the Respondent has violated some provision of the Public Utility Code or other law which the Commission has jurisdiction to enforce.  His complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995). 

Ordinarily, when a complainant fails to comply with the payment terms arranged by the BCS, the Commission will direct the complainant to pay a lump sum catch-up amount equal to the amount of energy consumed since the time of that earlier decision.  Stammell v. PG Energy, Docket No. C-20027994 (Order entered May 21, 2003)

Here, however, because the Complainant is enrolled in the Respondent’s Customer Assistance Program, the Commission is without jurisdiction to enter any type of payment order.

The Responsible Utility Customer Protection Act, 66 Pa. C.S.A. §1401, et seq., became effective December 14, 2004 and applies to this proceeding.  Section 1405(c) provides that:  


Customer Assistance Program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.  (66 Pa. C.S.A. 1405(c)).

Accordingly, the complaint must be dismissed for failure to prosecute and the Complainant, in order to retain his gas utility service, must comply with the terms of NFGD’s Customer Assistance Program.

conclusions of law
1. The Commission has jurisdiction over the parties to this dispute but lacks jurisdiction to issue a payment arrangement since Mr. Yeager is enrolled in the Respondent’s Customer Assistance Program.

2. When a complainant has received notice of a hearing and fails to appear and testify in support of his complaint, the complaint will be dismissed with prejudice for failure to prosecute.

order

THEREFORE,

IT IS ORDERED:

That the complaint of William Yeager v. National Fuel Gas Distribution Corporation at Docket No. C-20043381 is dismissed with prejudice for failure to prosecute.
Date:  April 27, 2005




___________________________








Fred R. Nene








Administrative Law Judge
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