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HISTORY OF THE PROCEEDING
The complaint of Matthew and Stefanie Shaffer, filed June 14, 2004, asked this Commission to order Respondent National Fuel Gas Distribution Corporation (“NFGD” or “Distribution”) to provide residential gas service to their new home in Rose Township, Jefferson County.  NFGD filed an answer and a motion to dismiss and/or for judgment on the pleadings on July 19, 2004.  Counsel for the Complainants filed an answer to the motion to dismiss and/or for judgment on the pleadings on July 29, 2004.  The matter was assigned to me as motion judge by notice dated August 18, 2004.  The motion to dismiss was denied by interim order dated August 24, 2004.  The same interim order joined National Fuel Gas Supply Corporation (“Supply”) as an additional party respondent.
Prior to the initial hearing, a dispute over discovery was resolved by an interim order dated December 8, 2004.  The initial hearing was held, as scheduled, on January 6, 2005, in Pittsburgh.  All parties appeared by counsel.  Following the hearing main and reply briefs were filed by all parties.  The resulting record consists of a 208-page transcript of the discussion and testimony at the hearing, 13 Complainants exhibits, three Distribution exhibits and eight Supply exhibits.  The record is summarized in the findings of fact that follow.  The record is reviewed, along with the applicable law in the discussion section.  The conclusions of law and the order at the end present my resolution of the dispute.  The record closed on February 6, 2005, in accordance with the notation on the OALJ Hearing Report.
FINDINGS OF FACT
1.
Complainants Matthew and Stefanie Shaffer are building a new home in Rose Township, Jefferson County.  Tr. 11; Complainants Exhibit 1.
2.
Complainants have applied for natural gas utility service to their new home from National Fuel Gas Distribution Corporation (“Distribution”).  Tr. 12, 22-23, 28-29, 49, 197; but compare Tr. 53.
3.
Distribution, in turn, has twice sought permission to tap a gas transmission line owned by National Fuel Gas Supply Corporation (“Supply”), and has twice been refused.  Tr. 54, 58-59, 76.
4.
Alternatively, Distribution has proposed to serve the Shaffer residence by a new main constructed a distance of approximately 2.5 miles at an estimated cost of $75,000.00, an amount the Shaffers would be expected to contribute.  Tr. 55-58.
5.
Supply has two pipelines, G-20 and G-24(S), which traverse a portion of the Shaffer property.  Tr. 22-25; Complainants Exhibits 1, 2.
6.
Supply’s Line G-20 is a main gathering line that transports gas from wells to a compressor station.  In the past taps have been permitted on G-20 that serve customers of Distribution.  G-20 is a steel, eight-inch line that operates at average pressures of 5 to 15 pounds per square inch.  Tr. 107-112; Supply Exhibit A.
7.
Supply line G-24(S) is an eight and 12 inch line used to move gas between storage fields and a compressor station.  In the summer the pressure in the line can be as high as 920 pounds per square inch, and in the winter, as low as 350 pounds per square inch.  While one commercial customer was served from G-24(S) at one time, it would be impractical to serve a residential customer because of the high operating pressures.  Tr. 112-115; Supply Exhibit A.
8.
As of the hearing both lines had sufficient capacity in terms of gas volume to serve a residential customer and both are “of good structural integrity.”  Tr. 16-17, 196.

9.
Complainant Matthew Shaffer is a graduate of Clarion State University with a Bachelor of Science degree.  His majors were geology and earth science with courses in cartography.  While attending Clarion he ran the Cartography Mapping Department as an intern.  He was employed in the oil and gas industry as a geologist from 1993 until 2001.  Since then he has been independently employed in the oil and gas industry.  Tr. 26-27.
10.
Mr. Shaffer measured the distance from his nearest neighbor’s Distribution meter to his property line as 250 feet.  He estimated the distance from his property line to his home site as an additional 200 feet.  Tr. 25-28; Complainants Exhibit 2.

11.
Mr. Shaffer has personally walked the length of line G-20.  Tr. 28-29.

12.
The nearest neighbor to the Shaffer property receiving natural gas utility service from Distribution is the Dempsey family.  Their service comes from a meter set fed from line G-20.  Tr. 13, 24-25, 83; Complainants Exhibits 3, 4.
13.
Other residential customers are served from line G-20 by dual meter sets attached to the same pipe.  Tr. 14, 83, 196; Complainants Exhibit 5.

14.
In regard to the Dempsey service connection, Distribution owns the regulator, an elbow pipe that connects the regulator to the meter and the meter itself.  Tr. 59-61; Complainants Exhibit 4.
15.
The Dempsey service connection is not on the Shaffer property.  Tr. 64.

16.
The Dempsey account was opened in 1972.  Tr. 61, 78-79.

17.
The service to the commercial customer, Rick Ochs Lumber, from line G‑24(S), was established on August 13, 1997, and suspended or terminated on July 26, 2002.  Tr. 62-63, 88-94, 114, 140, 153-154; Complainants Exhibits 8, 9, 10.  However, Exhibit 8 indicates that Rick Ochs Lumber was served from line G-20.  At transcript pages 62-63, the Distribution witness Ms. Bender stated that the notation on Complainants Exhibit 8 regarding line G-20 was a mistake.  Also see Tr. 88-93.
18.
Distribution’s Tariff Rule 11 permits Distribution to refuse a service request where the service proposed is from a production or transmission pipeline.  Tr. 65-67; Distribution Exhibit B.
19.
Distribution’s Tariff Rule 25 provides that service from a line outside Distribution’s low pressure or medium pressure distribution system will not be furnished unless to do so will not interfere with the operation of the line.  Such service, if provided, is provided on the condition that the service may be interrupted or stopped solely at Distribution’s discretion following thirty days written notice to the customer.  Tr. 67-69; Distribution Exhibit C.

20.
Supply does not own any natural gas.  It transports gas for its customers that include gas producers such as Seneca Resources and gas purchasers such as Distribution and other local distribution companies.  Tr. 150-151, 162.
21.
The operations conducted by Supply are regulated by the Federal Energy Regulatory Commission (“FERC”).  Tr. 162.

22.
Supply owns facilities in Jefferson County, including pipeline G-20, that are used for the gathering, transportation and storage of natural gas that has passed or will pass in interstate commerce.  Tr. 163.

23.
The rates charged by Supply for gas transported on its gas gathering system were approved by the FERC in an order dated February 16, 1996.  Tr. 166-169; Supply Exhibits B, C.
24.
Subsequent changes were approved by letter orders issued by the FERC.  Tr. 170-174; Supply Exhibits D, E.

25.
The Pennsylvania Public Utility Commission filed comments with the FERC, under the date of September 20, 1995, in support of the settlement that ultimately was approved by the FERC in its order dated February 16, 1996.  Tr. 174-176; Supply Exhibit F.
26.
Supply has rates on file with the FERC for the services it provides.  Tr. 176-180; Supply Exhibit G.

27.
The FERC has jurisdiction over all services provided by Supply by the facility known as G-20 while the FERC has jurisdiction over all aspects of the facility known as G-24(S).  Any change to any service provided by Supply over either pipeline would be subject to prior FERC approval.  Tr. 180-185, 193-194; Supply Exhibit H.
28.
Mr. Shaffer conducted a study of available energy sources and concluded that natural gas from Distribution would be his most economical choice.  Tr. 198-205; Complainants Exhibit 13.
DISCUSSION
Complainants, as the party seeking relief from this Commission, have the burden of showing by a preponderance of the substantive evidence that they are entitled to the relief they seek, to be permitted to become customers of Distribution at their new home.  Sections 332(a) (b), 501, 701; 66 Pa. CSA §§332(a) (b), 501, 701.
The Complainants have demonstrated that two natural gas pipelines traverse their property, and that a neighbor is currently receiving residential gas service from one of those lines. Complainants have also presented evidence that Distribution has refused to provide them with service.  Complainants contend that the regulator, elbow pipe and meter used to provide service to their neighbors, the Dempseys, are facilities as defined by the Public Utility Code.  Distribution admits that it owns the regulator, elbow pipe and meter, but denies that it owns or controls access to the pipeline known as G-20.  Complainants contend that they are bona fide applicants for service from Distribution and that they are entitled to service from the facilities that serve the Dempsey family.
Indeed Section 102 of the Public Utility Code defines facilities very broadly to include the items listed by Complainants.  66 Pa. C.S.A. §102.  And, indeed, Distribution’s tariff contains a provision that provides that Distribution shall extend its facilities to serve a residential customer upon written application.  However, Rule 4(A) of Distribution’s tariff also provides that any such applicant must first execute an agreement to pay the company the rate charged for the service and to contribute to the cost of extending facilities as defined in another rule.  Complainants Exhibit 7.
As noted in Distribution’s briefs, its policy on line extensions is supported by decisions of this Commission.  Makripodis v. Columbia Gas of Pa., Inc., 1998 Pa. P.U.C. LEXIS 75 (1998); Kaufman v. NFGD, C-00924559 (Opinion and Order entered 9/26/1994).
The difficulties facing Complainants in achieving their goal are numerous.  Distribution contends that no formal application has been made, and indeed no party has produced any written application.  While the two Supply pipelines traverse the Shaffer property, the Dempsey meter set is not on their property.  The record is silent as to who owns the property where the meter set is located.  In order to run a service line from the Dempsey property to the Shaffer property, an easement would have to be obtained from the intervening property owner or owners.  Tr. 64.  Further, Complainants have not overcome the contention of both Distribution and Supply that any “tap” or connection to serve an additional customer from G-20 would require the consent of Supply and approval from the FERC.

A witness for Supply, Mr. George Kapp, explained the difference between a gathering line and a line in a distribution system.  A gathering line carries gas in only one direction, from the producing wells to either an end user or a transfer point such as a compressor station.  Supply’s line G-20 is a gathering line.  It carries gas from producing wells south of the Shaffer property north to the seven existing residential customers and to the Knox compressor station.  A break or interruption on a gathering line will likely put some of the users out of business.  In a distribution system, ideally there is a two-way feed.  But if that is not possible, then the distribution line will carry enough gas for all end users.  Tr. 122-123.
Mr. Kapp also explained that Supply has periodic problems with fluids entering the lines as a result of condensation.  Some producers use salt to dry gas as it comes from the well.  The salt can enter the system and affect regulators and meters.  Some producers use soap to facilitate gas flow in some fashion.  The soap can enter the system and cause problems for end users by leaving a residue in lines and appliances.  Gas produced in the area of the Shaffer property has a higher BTU content than natural gas usually provided to residential customers.  The higher BTU content can cause problems with gas appliances. Tr. 123-124.  Thus service from a gathering line presents potential problems for residential customers.
Mr. Kapp testified that the supply of gas can be a problem for residential customers on a gathering line.  Gas wells over time are depleted.  Old lines develop leaks.  Many of the wells serving G-20 were started in the 1920’s.  He gave examples of other areas where the wells became so depleted as to require abandoning the lines or transferring customers to another local distribution company (“LDC”).  Tr. 124-127.
The information provided by Mr. Kapp explains in some detail the basis for Distribution’s Rule 11 that provides that Distribution can decline to serve an applicant if the service would be from a production or transmission pipeline.  It also explains the rationale supporting Distribution’s Rule 25 that provides Distribution with the sole discretion to terminate service from a production or transmission pipeline after providing a customer with thirty days written notice.  Distribution Exhibits B, C.
Complainants have the burden of proof and have failed to prove that Distribution either owns or controls the two pipelines that traverse their property.  Further, they have failed to establish that this Commission has any authority to order the party on this record that maintains that it is the owner, Supply, to grant a connection to them.
Complainants argue that a case relied on by Distribution, Saunders v. NFGD, C‑00924559, Initial Decision dated 9/11/96, that became final by operation of law, does not apply to their situation because the Complainant in Saunders was seeking a tap on a high pressure line. What that argument ignores is the finding in the Saunders decision that the high pressure line was owned by Supply and that this Commission had no jurisdiction over Supply.  Saunders, slip op. page 2, Finding of Fact 4.
Finally, Complainants argue that Distribution and Supply have violated their parent Corporation’s corporate code of conduct, which is in this record as Complainants Exhibit 12.  Specifically, Complainants argue that Distribution and Supply have not dealt fairly with them in some fashion.  Assuming that this Commission would have authority to enforce in some fashion the terms of the code of conduct, it would appear that Complainants would again have the burden of proving such unfair dealing.  My review of the record satisfies me that both Distribution and Supply have dealt fairly and openly with Complainants.

Two additional “housekeeping” matters need to be addressed.  I reserved ruling on the admission of Complainants Exhibits 8, 9 and 10.  In order to make a complete record, and as they are copies of note screens provided to Complainants by Distribution, I conclude that the three exhibits should be admitted, and they are in the order at the end.  In my review of the transcript I note that I neglected to admit into the record Distribution’s Exhibits A, B and C.  Exhibit A is a map with notations by Distribution’s witness that help explain her testimony, and is admissible for that purpose.  Exhibits B and C are copies of Distribution’s filed and presumably Commission approved rules, and are likewise admissible.  All three are admitted in the order at the end.

CONCLUSIONS OF LAW
1.
This Commission has jurisdiction over the Complainants and National Fuel Gas Distribution Corporation, but not National Fuel Gas Supply Corporation, with regard to the issues developed on the record of this proceeding.

2.
Complainants have failed to carry their burden of proof in support of their request that the Respondents National Fuel Gas Distribution Corporation and National Fuel Gas Supply Corporation be directed to provide residential natural gas utility service to Complainants’ home site.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That Complainants Exhibits 8, 9 and 10, and Distribution Exhibits A, B and C, all of which have previously been identified, are all admitted into the record of this proceeding.

2.
That the complaint of Matthew and Stefanie Shaffer against National Fuel Gas Distribution Corporation and National Fuel Gas Supply Corporation docketed at C‑20043099 is dismissed for failure to carry the burden of proof.

Dated:  April 29, 2005




______________________________ 

Michael A. Nemec

Administrative Law Judge
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