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OPINION AND ORDER 


Before the Commission for disposition are the Exceptions filed 
January 27, 2005, by April L. Glenn (Complainant) to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, issued January 11, 2005.  Replies to the Exceptions of the Complainant were received from Philadelphia Gas Works (Respondent) on February 18, 2005.
     

Background 


This proceeding is a Formal Complaint filed on May 28, 2003, whereby the Complainant disputes a recalculated bill for estimated gas usage covering a period between April 1996 and July 2002.  During this period, the Respondent, for various reasons, did not read the Complainant’s meter or submit bills to the Complainant based on actual usage as recorded by the Complainant’s meter.  See Respondent’s Answer to Formal Complaint at Para. 3, infra.  The Complainant averred that the Respondent came to her home to change the gas meter.  Subsequent to the change of meters, the Respondent sent the Complainant an “adjustment” bill.  See Respondent Answer Para. 3.  The bill, as later adjusted for, inter alia, the four-year statutory prohibition set forth at 66 Pa. C.S. § 1312 of the Public Utility Code (66 Pa. C.S. §§ 101-3316 (Code)), is $2,766.60.  See Finding of Fact 7, citing N.T. at 42-44.
  


The Formal Complaint alleged: (a) that the bill was unsubstantiated and that the Complainant did not believe she owed any arrearages; and (b) that the Complainant paid all bills that were sent to her.  For relief, the Complainant asked the Commission to look into this billing practice and void the make-up bill.



On July 3, 2003, the Respondent filed an Answer.  In its Answer, the Respondent admitted that it was unable to read the Complainant’s meter between April 1996 and July 2002, but that it was permitted to rebill the Complainant for previously unbilled gas service.  The Answer further stated that the Respondent’s records indicated that an automated meter reading device (AMD) was installed at the Complainant’s premises on August 13, 2002, at which time a removed “index” of 1921 was obtained.  (Answer at Para. 3).  The Respondent further answered that it adjusted the make-up bills to conform to the rates in effect during the time of usage, reducing the bill to $3,913.21 from the amount of $4,188.86.  See I.D. at 1.  



This proceeding was the subject of an informal complaint and decision of the Commission’s Bureau of Consumer Services (BCS).  On April 16, 2003, the BCS issued a decision which found against the Complainant and required the Complainant to pay monthly current bills plus $40 on the arrearage, as adjusted by the BCS recommendation to the amount of $2,766.60.  Pursuant to the BCS informal decision, the final amount for which the Complainant was responsible included a 20% adjustment to the bill and waiver of all late payment charges.   (Finding of Fact 8; N.T. 41, 42; PGW Exhibit 7).


The record indicates that an Initial Telephonic Hearing was scheduled for April 5, 2004.  This hearing was subsequently changed to an Initial In-Person Hearing.
  By notice dated June 1, 2004, the parties were informed that the hearing had been rescheduled to August 3, 2004.
  By notice dated July 22, 2004, the parties were advised that the August 3, 2004, hearing was rescheduled to September 23, 2004.  By notice dated August 4, 2004, the hearing was rescheduled to October 20, 2004.
   On October 20, 2004, the hearing took place before presiding ALJ Nguyen.  The Respondent was represented by Laureto Farinas, Esquire, who presented the testimony of one witness and introduced seven Respondent exhibits which were admitted into the record.  The Complainant appeared, pro se.


The record was closed on October 20, 2004.  The record consists of the transcribed notes of testimony and the seven exhibits sponsored by the Respondent.  (I.D. at 2).  On January 11, 2005, the Initial Decision of ALJ Nguyen was issued.  The Exceptions and Replies were filed, as noted. 
Discussion 


ALJ Nguyen reached eight Findings of Fact and drew two Conclusions of Law.   We, hereby, adopt said Findings of Fact and Conclusions of Law unless expressly modified or rejected, or modified or rejected by necessary implication from our disposition. 



ALJ Nguyen concluded that the Complainant had the burden of proof to establish, by the standard of a “preponderance of the evidence,” that the Respondent’s billing is incorrect or that the utility failed to comply with the Commission’s regulations on meter reading and estimated billing.  (I.D. at 3).  With regard to the Respondent’s position on the necessity of providing estimated bills for the period in question, ALJ Nguyen found as follows:
The Respondent admitted that it billed the Complainant on estimated bills for over six years because it could not gain access to her meter, and that the reading of the old meter of 1921 was wrong.  It explained that the Complainant’s meter was made up of a dial with four digits, that when the meter hit 9999, it went all the way around back to zero and then started calibrating back up again, and that this means the Complainant was underbilled.  Because the meter went around twice, the Respondent placed the two (2) before 1921.  This placing made the usage of the underbilled period (49.3 ccf a day) in line with the usage of the new meter in the current period (47.4 ccf a day).
(I.D. at 4).



Based on the position of the Respondent and his review of the evidence, the presiding ALJ concluded that the Respondent’s explanation for the mechanical function of the Complainant’s previously replaced meter was reasonable and that the Complainant’s consumption in the disputed period was not excessive.  (I.D. at 4).  The ALJ, therefore, recommended the dismissal of the complaint and reinstatement of the decision of the Commission’s BCS.  The presiding ALJ acknowledged that, according to the Respondent’s records, the Complainant now owes $2,766.60 in arrearage on the account.  As noted, the “make-up” bill included adjustments for the four-year statute of limitations and the exclusion of late payment charges.  Id.



The Complainant’s Exceptions are in letter form and express disagreement with the Initial Decision in detail.  We are able to place the Complainant’s Exceptions into two categories.  First, the Complainant requests relief in the nature of rehearing based on allegations that she was misinformed with regard to her opportunity to be represented by an attorney at the hearing.  The Complainant expresses the concern that based on certain conversations that occurred between she and the presiding ALJ, including the scheduling staff, she was misinformed about the need for an attorney.
  



Second, the Complainant objects to the merits of the ALJ recommendation.  In her objections on the merits, the Complainant contests various findings by the ALJ, including: (1) whether the four-year statute of limitations was actually observed by the Respondent in recalculating her bill; (2) whether the replaced meter which was admittedly defective, was the actual meter taken from her home; (3) whether the placing of a “2” in front of the removed index of  “1921,” which was the figure on the replaced meter, was arbitrary; (3) whether the data used in the Respondent’s recalculation of estimated usage is accurate; and  (4) whether sufficient accounting was made for the fact that the Complainant installed an energy efficient gas heater on November 15, 1999.


As a preliminary matter, we note that any issue or  Exception that we do not specifically address has been duly considered and will be denied without further discussion.  The Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consl. Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth.1993); see also, generally, Univ. of Pa. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth.1984).

1.
Request for Rehearing 


In the first five paragraphs of the Complainant’s Letter-Exceptions, the Complainant details her contacts with the Office of Administrative Law Judge (OALJ).  She advises that four scheduled hearings in this matter were cancelled.  The Complainant further indicates that these cancellations were not due to any request on her part.  Rather, the cancellations were due, in part, to the request of the Respondent’s counsel and scheduling factors within the OALJ.   Also, the Complainant asserts that she met with an attorney from the Philadelphia Bar Association and was going to be represented by an attorney from this organization.  The Complainant states that she did not reschedule an appointment with the Philadelphia Bar Association based on statements from the ALJ that she did not need an attorney and that the Commission would represent her.  



In reply, the Respondent takes the position that due to the fact that this matter was undergoing mediation for several months, the Complainant was provided with ample time to obtain an attorney.  (R. Exc. at 3).  The Respondent also asserts that the Complainant misunderstood the ALJ’s statements regarding her need for an attorney and that no due process rights of the Complainant were violated.
Disposition 


On consideration of the positions of the parties, we note that the Initial Decision does not accurately set forth the number of scheduling cancellations that occurred in this matter.  There is also a difference of opinion between the parties concerning the reasons for the cancellation and re-scheduling of hearings in this matter.  See Tr. at 69-70.  The important consideration that we must address is whether the Complainant was prejudiced by her appearance at the hearing without an attorney.  Based on our review of the record, we find that the Complainant’s grounds for rehearing are not sufficient to persuade us to reopen the record for additional proceedings.



Petitions for rehearing and reconsideration are governed by Sections 703(f) and (g) of the Code, 66 Pa.C.S. § 703(f) and (g).  Sub-sections (f) and (g) state:
       

(f) Rehearing. -- After an order has been made by the commission, any party to the proceedings may, within 15 days after the service of the order, apply for a rehearing in respect of any matters determined in such proceedings and specified in the application for rehearing, and the commission may grant and hold such rehearing on such matters. No application for a rehearing shall in anywise operate as a supersedeas, or in any manner stay or postpone the enforcement of any existing order, except as the commission may, by order, direct. If the application be granted, the commission may affirm, rescind, or modify its original order.

(g) Rescission and amendment of orders. -- The commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it. Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.


Section 5.572(a) of our Rules of Practice and Procedure, 
52 Pa. Code § 5.572(a), provides that:

(a) Petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas or the like shall be in writing and shall specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.



The standard for determining whether this Commission will exercise its discretion to grant a petition for rehearing or reconsideration under the provisions of sub-sections 703(f) and 703(g) of the Code was articulated in Duick v. Pa. Gas and Water Co, 56 Pa. P.U.C. 553 (1982).  In Duick we concluded that a petition for rehearing must seek the reopening of the record for the introduction of additional evidence of some sort.  As grounds therefore, such petition must allege newly discovered evidence, not discoverable through the exercise of due diligence, prior to the close of the record.



In the present case, the Complainant does not express any need for rehearing based on the existence of newly discovered evidence that was not available and made a part of the record.  On the contrary, we find that the record is complete for the purpose of affording this Commission the ability to render a decision based on the rights of the parties arising under the Code.  Based on the foregoing, we shall deny the Exception of the Complainant, consistent with the discussion herein.     


2.
Accuracy of the Make-Up Bill 


In pages 2-3 of her Letter-Exceptions, the Complainant expresses concerns about the accuracy of how the make-up bill was calculated.  In addition to pointing out alleged inconsistencies in the Respondent’s evidentiary presentation, the Complainant explains that the Respondent’s witness was mistaken with regard to crediting her account with a $127.13 payment, and this witness could not account for the fact that the replaced meter was not located for several months.  The Complainant also points out that she installed a high energy efficient gas heater in November, 1999, which should favorably impact her usage.



The Respondent briefly replies to the contentions of the Complainant.  It points to its Exhibits 1 and 3, which it argues, support its position that the ALJ was correct in recommending the approval of its make-up bill.  According to the Respondent, its Exhibit 3 “clearly shows the patterns from which the Initial Decision concludes the magnitude of usage and supports the meter going around twice during the period of estimation.”   (R. Exc. at 4).  The Respondent further observes that the Complainant’s new heater was taken into consideration.  (R. Exc. at 5).

Disposition 


The facts and legal issues raised by this Formal Complaint are substantially similar to those considered in Roderick Berry v. Philadelphia Gas Works, Docket No.    F-01184412, 2004 Pa. PUC LEXIS 27 (Order entered April 15, 2004) (Berry); and also Lewis v. Philadelphia Gas Works, 98 Pa. P.U.C. 399 (2003) Docket No. F-01008205 (Order entered August 26, 2003) (Lewis).  


In Berry, the ratepayer filed a Formal Complaint against Philadelphia Gas Works wherein it was alleged that the Respondent changed his meter in 2002 and afterward sent him a bill for over $4,900.00.  As is the case here, in Berry, the bill was issued due to undercharges for service provided between meter readings and the meter changeover.  The Respondent admitted that the bill sent to Mr. Berry was for a time period extending from June 23, 1997 to May 20, 2002.  2004 Pa. PUC LEXIS 27, *3.



In Lewis, the ratepayer filed a Formal Complaint against the Respondent for a make-up bill of $3,015.29 (later reduced to $2,412.20 by recommendation of the Commission’s BCS) for a period extending from October 30, 2000 to July 13, 2001, during which time the Respondent did not read the ratepayer’s meter.  98 Pa. P.U.C.       at 400.
Both the Berry and the Lewis cases were referred to the Commission’s Law Bureau for investigation.  In both matters, settlements were reached between the Law Bureau Prosecutory Staff and PGW and later approved by this Commission.  Those settlements detail the substantial efforts that PGW has made to move to an automatic meter read (AMR) system, provide a timeline for reading non-AMR meters and include a commitment that PGW will bring its meter testing and retention practices into compliance with our Regulations.  



Similar to our review of the issues in Berry and Lewis, this case involves the failure of the Respondent to read the Complainant’s meter for an extended period – in this case, approximately six years.  See Finding of Fact 2; PGW Exh. 5.  In both Berry and Lewis, this Commission recognized the appropriateness of permitting a make-up bill upon an adequate demonstration by the utility of the accuracy of the recalculation of the ratepayer’s usage.  In the present case, we find that the record adequately demonstrates the accuracy of the Respondent’s recalculation.  On review of pages 34-35 of the transcribed notes of testimony, and review of the Respondent’s exhibits, we are able to conclude that the make-up bill was calculated with reasonable accuracy and did not have the flaws of an incorrect gas cost rate (GCR) factor or, the lack of sufficient detail, which was observed in Lewis and Berry, respectively.  


Also, unlike the situation in Lewis, the present case indicates that a meter test was performed on the Complainant’s removed meter and the meter recorded within 98% of accuracy.  We find this evidence acceptable, notwithstanding the Complainant’s concerns about the amount of time that elapsed in which the meter was not located.  We shall accept the ALJ conclusion and recommendations concerning the Respondent’s explanation for the erroneous index reading of 1921 and for the delay in locating the meter.  The meter was identified by serial number 1582014, which is associated with the Complainant’s account.  (Tr. at 32, 40; I.D. at 4).


Finally, we note that the Respondent has credited the Complainant’s account with the $127.13 payment.  (R.Exc. at 4).  Based on the foregoing, the Exceptions of the Complainant are denied.



3.
Accuracy of the Removed Meter 


As noted, a meter test was performed on the removed meter and the meter recorded within 98% of accuracy.  (Tr. at 40).  Based on the foregoing, and notwithstanding that the Complainant has raised substantial concerns about the integrity of the meter readings, this case is not, essentially, a high bill complaint to be analyzed under principles established in Waldron v. Phila. Electric Co., 54 Pa. P.U.C. 98 (1980) (Waldron).  Under Waldron, a complainant may shift the burden of going forward with evidence disputing a high bill under certain circumstances.  The Pennsylvania Supreme Court described the Waldron rule as follows: 

Under . . . [the Waldron rule], a complainant may establish a prima facie case by showing that his power usage for the billing period in question was unchanged from earlier periods and his bill for the same period was higher than previous bills. The burden of going forward . . . then shifts to the utility which must rebut the complainant’s case with co-equal evidence. Under Waldron the fact finder measures the weight of all the evidence so that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling. 

Burleson v. Pa. PUC, 501 Pa. 433, 435-436, 461 A.2d 1234, 1235-1236 (1983) (emphasis in original).

 

The present case is more in line with Berry and Lewis, with the difference being that the clarification of the meter index readings has been provided in the record, and we find the calculations provided by the Respondent are substantiated in the record. 
Conclusion 


Based on the foregoing, we shall deny the Exceptions of the Complainant to the Initial Decision of ALJ Nguyen.  We shall adopt the Initial Decision, consistent with our discussion herein; THEREFORE,


IT IS ORDERED:  


1.
That the Exceptions filed January 27, 2005, by April L. Glenn to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen, issued 

January 11, 2005, in Docket No. F-01238524 are denied, consistent with the discussion contained in this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted.



3.
That the Complainant, April L. Glenn, shall pay Philadelphia Gas Works the current monthly bill and $40 on the arrearage until said arrearage is paid in full.


4.
That this case be marked closed.







BY THE COMMISSION







James J. McNulty,







Secretary 

(SEAL) 
ORDER ADOPTED:
January 12, 2006
ORDER ENTERED: 
January 18, 2006
	�	Because the Complainant’s Exceptions did not have attached a certificate of service, or other indication of service on the Respondent, said Exceptions were served by Secretarial Letter dated February 14, 2005. The Respondent was, subsequently, granted a one-day extension of time in which to file said Replies. 


	�	See Angie’s Bar v. Duquesne Light Co., 1990 Pa. PUC LEXIS 4, *12-13; 72 Pa. PUC 213 (1990); see also Wanda I. Rivera v. Philadelphia Gas Works, Docket No. C-20028491 (Order entered March 9, 2004) citing � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=4b746533b6a94ae3c60ed6acb674ef61&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2004%20Pa.%20PUC%20LEXIS%2030%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=4&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b772%20A.2d%20733%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=9&_startdoc=1&wchp=dGLbVtz-zSkAV&_md5=3de4079213baae03bd7e4f352eba32e4" \t "_parent" �L.P. Water and Sewer Co. v. Pa. PUC, 772 A.2d 733 (Pa. Cmwlth. 1988)�.  


	�	The Formal Complaint further alleges that the Complainant is a physically disabled person whose sole income is Social Security disability.      


	�	The date of the original notice of the April 5, 2004 hearing, incorrectly states “December 19, 2004.”  


	�	This notice refers to the rescheduling of a hearing date of April 19, 2004, rather than April 5, 2004. 


	�	The reasons of the cancellations and rescheduling of hearings are a point of contention between the Complainant and the Respondent.  (Tr. at 69-70).


 


	�	The Complainant advises that she had gone to the Philadelphia Bar Association on or about March 24, 2004, and was referred to a lawyer.  She met with the lawyer and the firm was going to represent her.  (Exc. at 1). 
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