BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

	Development of an Efficient
	:
	
	

	 FORMDROPDOWN 

	:
	
	M-00031754

	Loop Migration Process
	:
	
	


RECOMMENDED DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING



By Procedural Order entered October 3, 2003, the Pennsylvania Public Utility Commission (Commission) initiated three separate proceedings to implement the responsibilities delegated by the Federal Communications Commission (FCC) in its Triennial Review Order (TRO), In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, No. FCC 03-36, 18 FCC Rcd 16978 (rel. August 21, 2003); Errata, FCC 03-227, 18 FCC Rcd 19020 (rel. September 17, 2003).  This particular proceeding was to “develop a batch hot cut process in Pennsylvania [or] . . . otherwise recommend why such a process is not necessary” and to “evaluate the feasibility of [electronic loop provisioning].”  Procedural Order at 23-24.
  The Commission directed its Bureau of Fixed Utility Services (FUS) to conduct a technical proceeding “encompassing the previously ordered Verizon electronic loop provisioning trial and the development of a Verizon batch hot cut process” and to provide periodic progress reports.  Procedural Order at 24.  Attached to the Procedural Order were interrogatories that Verizon was directed to answer and other interrogatories for interested competitive local exchange carriers (CLECs).  Procedural Order, Appendix B.


A Secretarial letter was issued on October 14, 2003 setting forth various procedural requirements relating to the technical proceeding.  That letter inter alia allowed the participation of the statutory agencies (the Office of Small Business Advocate (OSBA), the Office of Consumer Advocate (OCA), and the Office of Trial Staff (OTS)) for the purposes of observation.
 


Pursuant to the Procedural Order, declarations were filed by Verizon and comments were filed by various CLECs.  Progress reports were submitted by FUS on November 3, 2003 and February 13, 2004.  


By Secretarial letter dated March 19, 2004, the parties were notified that the investigation had been transferred from FUS to the Office of Administrative Law Judge (OALJ) as there had been a failure to reach a consensus agreement.



By Prehearing Conference Notice dated June 9, 2004, the investigation was assigned to me and a prehearing conference was scheduled for July 15, 2004.  This prehearing conference was held as scheduled on July 15, 2004.  Participants included Verizon Pennsylvania, Inc. (Verizon PA); Verizon North, Inc. (Verizon North) (jointly, Verizon); AT&T Communications of Pennsylvania, LLC (AT&T); Cavalier Telephone Mid-Atlantic LLC (Cavalier); Covad Communications Company (Covad); MCI WorldCom Network Services, Inc. (MCI); OCA; and OSBA.



At that prehearing conference, I denied Verizon’s Petition to Discontinue or, in the Alternative, to Stay Proceeding, which had been filed on July 7, 2004, as being premature and inconsistent with a March 25, 2004 Secretarial letter, agreed that the schedule should be set so as to allow completion of the pending investigation before the New York Public Service Commission (NY PSC) concerning the same issues, directed Verizon to provide monthly updates of the New York investigation or any other matter relevant to this proceeding, determined the parties of record and set September 14, 2004 for a further prehearing conference.  See, Prehearing Order #1 dated July 16, 2004.  Those updates were provided by Verizon as directed.


By Prehearing Conference Notice dated August 2, 2004, a second prehearing conference was scheduled for September 15, 2004.  As set out in Prehearing Order #2, dated September 15, 2004, that further prehearing conference was held as scheduled.  Participants were Verizon, AT&T, Cavalier, Covad, MCI, OCA and OSBA.  Various procedural matters were addressed.



By Prehearing Conference Notice dated September 16, 2004, a third prehearing conference was scheduled for October 28, 2004.  As the result of the consensus schedule and listing of issues supplied by the parties in compliance with the September 15, 2004 Prehearing Order #2, this further prehearing conference was cancelled.  On October 28, 2004, I issued Prehearing Order #3, which inter alia adopted the litigation and briefing schedule and issues listing proposed by the parties, permitted the substitution of MCImetro Access Transmission Services, LLC for MCI WorldCom Communications, Inc. and informed the parties that, with two exceptions, I intended to utilize the definitions contained in Newton’s Telecom Dictionary (20th edition, 2004).


Prehearing Order #4, dated November 2, 2004, directed the parties to address the hot cut process adopted by the New York Pubic Service Commission.  Prehearing Order #5, dated November 15, 2004, revised the issues listing.  


On March 18, 2005, Verizon, MCI, Covad, OCA and OSBA filed and served a Joint Petition for Approval of Settlement Agreement (Petition).  The Settlement Agreement was attached to the Petition.  A Statement in Support of Settlement was filed and served by OCA on March 18, 2005.  Although Cavalier did not join in the proposed settlement, it did not oppose it.  The Petition, Settlement Agreement and Statement in Support are included as Appendices A, B and C to this Recommended Decision.


The proposed settlement, which addresses many of the process-oriented issues, should be adopted by the Commission without modification.  The parties are to be commended for arriving at this consensus which essentially adopts the process accepted in New York and is manifestly just and reasonable.  The agreement shows the diligence and good faith each party expended to arrive at a reasonable, workable arrangement.  The unresolved issues, relating primarily to the costs to be charged for the various loop migrations, are the subject of a separate recommended decision.  
DISCUSSION



The proposed settlement resolves most of the process issues in this investigation, and makes the loop migration process adopted by the New York Public Service Commission and the process used by Cavalier available in Pennsylvania.  It establishes a procedure for the adoption of performance metrics, addresses enhanced extended loop and loop sharing unbundling, and describes the circumstances under which Verizon will provide advance notice to the OCA should customers face the loss of service because of loop migrations between Verizon and CLECs.


The notice provision is especially important.  As OCA explains in its Statement in Support, this Agreement “. . . provides for oversight and an orderly transition between carriers or service arrangements for affected consumers.  The OCA believes that this Agreement will serve to protect those consumers that have opted for a competitive choice in local telephone service and will allow Verizon to engage in an orderly transition to UNE-Loop based competition as may be provided for in the Triennial Review Remand Order, the Commission’s Order here, or other relevant law.”



There is no question that the proposed settlement is in the public interest and should be adopted without modification by the Commission.  It avoids the time, expense and uncertainty of litigation with respect to the issues addressed, and provides a consistent set of hot cut procedures across jurisdictions.  The settlement terms and conditions constitute a carefully crafted package representing reasonable negotiated compromises on the issues addressed by the parties.  Thus, the proposed settlement is consistent with the Commission’s rules and practices encouraging negotiated settlements, and it appears unlikely that the full litigation of the matters raised in the settlement would produce a superior result.  See 52 Pa. Code §§5.231, 69.391, 69.401.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.



2.
The Settlement Agreement, dated March 18, 2005, is just, reasonable and in the public interest.  

ORDER



THEREFORE,



IT IS RECOMMENDED:



1.
That the Joint Petition for Approval of Settlement Agreement jointly submitted by Verizon Pennsylvania, Inc., Verizon North, Inc., MCImetro Access Transmission Services LLC, Covad Communications Company, the Office of Consumer Advocate and the Office of Small Business Advocate be approved; and


2.
That the terms and conditions contained in the Settlement Agreement be approved without modification.

	Date:
	May 5 2005
	
	__________________________________

	
	
	
	MARLANE R. CHESTNUT

	
	
	
	Administrative Law Judge


APPENDIX A

APPENDIX B

APPENDIX C

�	A hot cut is the near-simultaneous disconnection of a working loop from a port on one carrier’s switch and reconnection of that loop to a port on a different carrier’s switch without any significant out-of-service period.  A batch hot cut process involves the migration of more than one loop at a time.  


�	OSBA filed a Notice of Intervention and Public Statement on October 17, 2003, OCA filed a Notice of Intervention on October 23, 2003 and OTS filed an Entry of Appearance on February 3, 2005.





�	Posted on the Commission’s website at � HYPERLINK "http://www.puc.state.pa.usa" ��http://www.puc.state.pa.usa� are the October 3, 2003 Procedural Order, the October 14, 2003 and March 19, 2004 Secretarial letters, the declarations and comments, the list of parties and the periodic reports submitted by FUS.
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