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HISTORY OF THE PROCEEDING



This decision dismisses a Complaint which Robert D. Owens (Complainant) filed with the Commission against Verizon North Inc. (Respondent or Verizon North) on March 16, 2005, alleging that Respondent previously promised to provide the “Freedom Package” to former GTE customers in his area and is now saying the package is not available.  Complainant is requesting that Respondent be ordered to offer the package or explain why the package will not be offered.   


Respondent filed an Answer and New Matter and a Motion to Dismiss on April 11, 2005, addressing the allegations of the Complaint and moving to dismiss the Complaint on the basis that it is insufficient as to substance because it fails to state a cause of action for which relief may be granted by the Commission.    


The 10-day response period has passed, and Complainant did not file a response to the Motion to Dismiss.  Complainant also failed to timely reply to the New Matter set forth by Respondent in its Answer; therefore, pursuant to 52 Pa. Code §5.62(c), the relevant facts stated in the New Matter are deemed admitted.  The matter was assigned to me by Motion Judge Assignment Notice dated April 18, 2005.  The Motion to Dismiss is now ready for a decision.
FINDINGS OF FACT



1.
Complainant is Robert D. Owens, P.O. Box 207, Dunlo, Pennsylvania, 15930.


2.
Respondent is Verizon North Inc., a jurisdictional public utility providing telephone service in the Commonwealth of Pennsylvania.


3.
Complainant is a customer of Verizon North under account number 814-487-7477, at 137 Pitcairn Avenue, Dunlo, Pennsylvania, 15930.


4.
On March 16, 2005, Complainant filed a Formal Complaint with the Commission alleging that Respondent previously promised to provide the “Freedom Package” to former GTE customers in his area and is now saying the package is not available.  Complainant is requesting that Respondent be ordered to offer the package or explain why they will not offer it. 


5.
Respondent moved for dismissal of the Complaint on the basis that it is insufficient as to substance because it fails to state a cause of action for which relief may be granted by the Commission. 


6.
Complainant did not file a response to the Motion to Dismiss, nor did he timely reply to Respondent’s New Matter.

DISCUSSION



Commission regulations provide for the filing of preliminary motions, including a motion to dismiss a pleading that is insufficient as to substance. 52 Pa. Code §5.101(a)(3).  When considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant, and the Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances. Equitable Small Transportation Interveners, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435, Final Order entered July 18, 1994; Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  This is similar to Pennsylvania civil practice with respect to the filing of preliminary objections. Equitable Small Transportation Interveners, supra. 



The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts. County of Allegheny v. Commw. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law. Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).


Complainant used the Commission’s Formal Complaint form.  In Paragraph 4.B of the complaint form, Complainant states the facts of his Complaint as follows:
Verizon advertised in the Johnstown-Tribune Democrat their “Freedom Package” which included unlimited long distance calling along with Call Waiting and Caller Identification for $54.95 per month.  When I called to request this package I was informed this package wasn’t available to the former GTE customers.  In response to my formal complaint in early 2004, I was told, please see copy of attached, the Freedom Package would be available to the former GTE customers approximately mid summer of 2004 following the integration of the computerized billing systems.  This is March 2005, and the Freedom Package hasn’t been offered to the former GTE customers.

Paragraph 5 of the Complaint, which asks “What do you want the Public Utility Commission to do about your complaint?” states as follows:

Since Verizon has stated, in response to my informal complaint, the former GTE customers will be offered the Freedom Package, I would like the PUC to make Verizon either commit to a definite timeframe or explain to all former customers of GTE the true reason(s) why this package won’t be offered to them.



Attached to the Complaint is a letter addressed to Complainant dated February 11, 2004, from a Utility Complaints Investigator in the BCS informing Complainant that his informal complaint had been closed.  The letter summarizes its investigation into the informal complaint, as well as the company’s response, and includes the following paragraph:

According to the company’s records, on 01/05/04, at your request the company contacted and advised you, due to the merging of the two former companies; Bell Atlantic and GTE into Verizon, the billing systems were not compatible and would delay availability of the Freedom Package in your area until sometime in mid-summer of 2004, at which point the company would then file a tariff with the PA Public Utility Commission and notify customers.



In its Answer,
 Respondent denies various allegations of the Complaint.  Respondent points out that Complainant’s generic reference to Verizon is in error because Verizon North, Inc. and Verizon Pennsylvania, Inc. are separate companies with separate tariffs providing different services to their customers in Pennsylvania.
  Respondent admits that the “Freedom Package” is not available to its customers, the former GTE customers.  Respondent also admits the Complainant’s statements regarding his informal complaint, and that the attached letter dated February 11, 2004, from the Commission to Complainant is a true and correct copy of the BCS decision rendered at Docket Number 1561236.  Furthermore, Respondent admits the Complainant’s allegations regarding the timeframe for implementation of Verizon North’s Freedom Package.  Finally, Respondent denies Complainant’s allegations as to the reasons he believes this billing system integration has not occurred.



In its New Matter, Respondent avers that Complainant is a customer of Verizon North under account number 814-487-7477, and that service is currently provided to Complainant at 137 Pitcairn Avenue, Dunlo, Pennsylvania, 15930.



In its Motion to Dismiss, Respondent moves for dismissal of the Complaint on the basis that the Complaint is insufficient as to substance because it fails to state a cause of action for which relief may be granted by the Commission.  Respondent avers that the Complaint simply asserts that Verizon North does not offer a calling package to its customers that is available to a separate company’s (Verizon PA) customers, and that Complainant has not alleged that Respondent has violated the Public Utility Code, the Commission’s regulations or an Order of the Commission.  



Respondent states that it does not offer the requested service and is under no obligation to provide this service to its customers.  In support of this point, Paragraph 7 of Respondent’s Motion to Dismiss reads as follows:

7.  The Complainant is a customer of Verizon North.  Currently, the “Freedom Package” is a service that is not offered by Verizon North to its customers.  Verizon North is under no obligation at this time to provide this service.  The mere fact that Verizon PA offers this service to its customers does not obligate Verizon North to offer the same service to its customers.  If and when Verizon North decides to offer the “Freedom Package” to its customers, the Complainant will be duly notified and given the opportunity to sign up for this service.



For the reasons set forth below, the Motion to Dismiss will be granted because the Complaint is insufficient as to substance because it fails to state a cause of action for which the Commission may grant relief.  


Utility management is in the hands of a utility and the Commission may not interfere with its lawful management decisions. National Fuel Gas Distribution Corp. v. Pa. Public Utility Commission, 76 Pa. Commw. 102, 464 A.2d 546 (Pa. Commw. 1983).  In that regard, the Commission cannot force a telephone company, such as Verizon North, to offer specialized services or packages in its service territory.  Whether or not Verizon North chooses to offer a special package or service is a company management decision not subject to the Commission’s jurisdiction.  I agree with Respondent that it is under no obligation to provide the “Freedom Package” to its customers.  Therefore, Complainant has requested a remedy which the Commission is unable to grant.  Accordingly, the Motion to Dismiss must be granted and the Complaint dismissed.


Finally, the Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest. 66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion. Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 575 Pa. 698, 836 A.2d 123 (2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 128 Pa. Commw. 259, 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 154 Pa. Commw. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The questions presented by Respondent’s Motion are questions of law only.  A hearing in this case is not necessary or in the public interest and would be a fruitless exercise.
CONCLUSIONS OF LAW



1.
Commission regulations provide for the filing of preliminary motions, including a motion to dismiss a pleading that is insufficient as to substance.


2.
Utility management is in the hands of a utility and the Commission may not interfere with its lawful management decisions.


3.
Respondent is not obligated to offer specialized services or packages in its service territory.



4.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.

ORDER



THEREFORE,



IT IS ORDERED: 


1.
That the Motion to Dismiss filed by Verizon North Inc., seeking dismissal of the Complaint filed by Robert D. Owens, at PUC Docket No. C-20054336, is granted.


2.
That the Complaint filed by Robert D. Owens, against Verizon North Inc., at PUC Docket No. C-20054336, is dismissed.
Dated:
May 10, 2005




_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
� Throughout the Answer the admissions, denials and allegations are sometimes referred to as Verizon North’s and other times as Verizon PA’s.  Since Verizon North is the Respondent in this proceeding, and its counsel indicates that the pleadings are filed on behalf of Verizon North, it appears that the references to Verizon PA are in error. 


� These two companies are subsidiaries of Verizon Communications, Inc.


� These allegations are made in a letter (attached to Complaint) signed by Complainant dated February 28, 2005, to the BCS investigator, responding to the February 2004 BCS case closing letter.
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