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HISTORY OF THE PROCEEDING



On August 4, 2004, Amy L. Arnold (Complainant or Ms. Arnold) filed a Formal Complaint against PECO Energy Company (PECO) with the Pennsylvania Public Utility Commission (Commission).  The Complaint alleged that PECO has refused to discount her electric service, and that a discount is needed due to high electrical usage for a household member’s medical condition.  PECO filed an Answer to the Complaint on August 26, 2004, which admitted that it had refused to discount service, but which denied the other material allegations.


A Telephone Hearing Notice, dated November 30, 2004, notified the parties that an Initial Telephone Hearing was scheduled for Friday, March 11, 2005, at 10 a.m.  This case was assigned to me for hearing and a decision.


I issued a Prehearing Order on January 4, 2005, advising the parties of applicable procedures regarding submission of exhibits, witnesses, attorney representation, continuances, subpoenas, and the Commission policy encouraging settlements.



In accordance with the Prehearing Order, by cover letter dated March 2, 2005, PECO submitted copies of exhibits proposed to be used at the hearing.  Complainant also submitted a proposed exhibit concerning her income and expenses.


A telephonic hearing was held, as scheduled, on March 11, 2005.  The proceeding was taped, since I had interpreted the Complaint as involving only a request for payment arrangements under 52 Pa. Code §56.174.  During the hearing, Complainant clarified that she was not seeking a payment arrangement; instead, she wanted a discounted rate.  No party objected to the taping of the proceeding.


At the hearing, Ms. Arnold appeared pro se and presented testimony and one exhibit (Complainant Exhibit 1).  PECO was represented by Lisa A. Lutz, Esquire, who presented the testimony of one witness, Renee Tarpley, and introduced one exhibit (PECO Exhibit #1).  These exhibits were admitted into the record without objection.  


I held the record open for ten days after the hearing, to allow Complainant to check on the status of her husband’s overtime pay for inclusion in gross income.  If the status differed from what was reported at the hearing, Complainant was to notify me within that time period.  Complainant did not notify me that the amount reported at the hearing was incorrect; therefore, I issued an Interim Order closing the record on March 21, 2005.  The matter is now ready for a decision.
FINDINGS OF FACT


1.
Ms. Arnold is a residential electric non-CAP (non-Customer Assistance Program) customer of PECO, with a service address of 904 Upper State Road, Chalfont, PA   18914.  PECO Exhibit (Ex.) #1.


2.
Ms. Arnold resides in a five room ranch house with her husband and two children, ages 3 and 7.  She uses electricity for household appliances including a washer and dryer, dishwasher, air conditioner, humidifier, four televisions, 2 DVD players and a VCR, and air purification equipment.  She uses oil for heat and hot water.


3.
The gross monthly household income, which is solely from the husband’s employment, is $3,206.66 for a 40-hour work week, plus a guaranteed ten (10) hours per week in overtime, at an overtime hourly rate of $27.75 per hour.  Thus, the monthly gross household income for Complainant’s family of four is $4,409.16.
  Complainant Ex. 1.


4.
According to the Federal Poverty Guidelines, effective February 18, 2005, a gross monthly income of $4,409 for a family of four is between 251% and 300% of the Federal poverty level.  Federal Register, Vol. 70, No. 33, February 18, 2005, pp. 8373-8375.


5.
Due to her son’s allergies and asthma, Ms. Arnold must use an air humidifier, air purifier and air conditioner, and these appliances have increased her electric bills.  Her monthly bills are higher in the summer due to air conditioner usage, and average about $360 per month at that time.  Her monthly budget amount is $268, although Ms. Arnold has chosen not to participate in the budget payment plan. 


6.
Ms. Arnold has monthly transportation expenses of almost $1,000 to pay for insurance, gasoline and maintenance for three vehicles, and to make car payments.  She is trying to sell one of the vehicles, and this could reduce her monthly transportation expenses by one-half.  Complainant Ex. 1.


7.
Ms. Arnold pays $202 per month for her daughter’s preschool tuition, but does not have this expense during the summer.  Complainant Ex. 1.


8.
Ms. Arnold also pays $353 per month in charge card and credit card payments.  Complainant Ex. 1.


9.
Ms. Arnold does not seek a payment arrangement and is not on a payment agreement at this time.  She wants PECO to provide a discounted rate, such as a CAP rate, due to her extensive use of electrical appliances for her son’s medical condition.


10.
PECO’s CAP eligibility is based upon gross monthly income and if the customer’s gross monthly income exceeds 150% of the Federal poverty guidelines, the customer is not eligible for PECO’s CAP program.  


11.
Ms. Arnold’s gross monthly household income is considerably in excess of 150% of the Federal poverty guidelines.


12.
PECO does not have a discounted residential rate in its tariff for medically-related usage of appliances.


13.
Prior to filing this Complaint, Ms. Arnold contacted PECO about resolving this matter, and the problem was not resolved to Complainant’s satisfaction. 



14.
Ms. Arnold’s current PECO account balance is $1,261.18.  PECO Ex. No. 1.
DISCUSSION


Ms. Arnold has asserted that she has difficulty paying her electric bills due to medically-related appliance usage, and seeks a discounted rate.  As the Complainant seeking affirmative relief from the Commission, she bears the burden of proof. 66 Pa. C.S. §332(a).



To satisfy this burden, a complainant must demonstrate that the named utility is responsible for the problem described in the Complaint.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Edan Transportation Corp. v. Pa. P.U.C., 154 Pa. Commw. 21, 623 A.2d 6 (1993); Mill v. Pa. P.U.C., 67 Pa. Commw. 597, 447 A.2d 1100 (1982); 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Murphy v. Department of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  52 Pa. Code §56.1. Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Pa. P.U.C. v. Equitable Gas Company, 73 PA PUC 301, 330-335 (1990).  



Section 1303 of the Public Utility Code, 66 Pa. C.S. §1303, requires that a public utility adhere to its tariffs.  Any attempt by a public utility to charge a greater or lesser rate than that specified in its duly-filed tariff is unlawful.  Brockway Glass Company v. Pa. P.U.C., 63 Pa. Commw. 238, 437 A.2d 1067 (1981).


In this proceeding, Ms. Arnold has contended that she needs a discounted rate due to increased usage of appliances for medically-related reasons.  She was formerly in the CAP program, prior to an increase in the household income, and testified that she had no difficulty in keeping current with her electric bills at that time.  She now has a $1,261.18 arrearage.  PECO Ex. No. 1.


PECO witness Renee Tarpley testified that PECO does not have a discounted residential rate in its tariff for medically-related appliance usage.  Ms. Tarpley also testified that, while Ms. Arnold has been evaluated for PECO’s CAP program, she is not income-eligible because her gross household income is in excess of 150% of the Federal poverty level guidelines for a family of four.  PECO uses 150% of the Federal poverty level guidelines as the maximum gross household income for CAP qualification.  This is consistent with the Commission’s CAP Policy Statement, at 52 Pa. Code §69.265(4)(ii), which states that CAP participants should have a household income at or below 150% of the Federal poverty income guidelines.  


Ms. Arnold’s gross household income is between 250% and 300% of the Federal poverty income guidelines and thus, I find that PECO properly determined that Complainant is not CAP-eligible.  Also, pursuant to 66 Pa. C.S. §1303, PECO must charge the applicable tariff rate to Complainant for residential electric service, as it has been doing.  There is no residential rate discount for medically-related appliance usage in PECO’s tariff.  


In addition, Ms. Arnold has not established that the rate charged to her is unreasonably discriminatory, as proscribed by 66 Pa. C.S. §1304.  In order to establish unreasonable rate discrimination, there must be a showing of advantage to one class and a resulting injury to another class.  Allegheny Ludlum Corporation v. Pa. P.U.C., 149 Pa. Commw. 106, 612 A.2d 604 (1992).  Complainant has not established that she has been subject to discrimination in her rate which is the result of advantage provided to others in their rates.



Furthermore, while Complainant is not seeking a payment arrangement, I note that, in determining ability to pay utility bills, the Commission has only considered reasonable and necessary expenses.  Riley v. PECO Energy Company, Docket No. Z-01372435, Order entered June 14, 2004.  Some of Complainant’s monthly expenses, which she admittedly is trying to reduce, would not be considered as reasonable expenses for determining ability to pay.  It could be argued that Complainant’s difficulty in paying her utility bills is not due to medically-related appliance usage, but instead is due to high transportation expenses, credit card charges, and preschool tuition.
 These three expenses, added together, total $1,555 per month, which exceeds Ms. Arnold’s entire PECO arrearage of $1,261.18.  When a customer is having difficulty paying bills, he/she is expected to rearrange finances to eliminate luxuries so that additional monthly income becomes available to pay for essential expenses.  See, Brown v. PECO Energy Co., Docket No. Z-00236726, Opinion and Order entered January 27, 1995; Bolt v. Duquesne Light Company, 66 PA PUC 463 (1988).  



Since Complainant has not demonstrated her entitlement to a discounted electric rate, she has not met her burden of proof under 66 Pa. C.S. §332(a).  Accordingly, her Complaint will be denied.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701, 1303, 1304; 52 Pa. Code §69.265(4)(ii).


2.
The Complainant bears the burden of proof.  66 Pa. C.S. §332(a).



3.
Utility customers are responsible for paying for the service provided to them at the tariffed rate.  66 Pa. C.S. §1303; 52 Pa. Code §56.1. 


4.
Complainant has not established that the rate charged to her is unreasonably discriminatory.  66 Pa. C.S. §1304; Allegheny Ludlum Corporation v. Pa. P.U.C., 149 Pa. Commw. 106, 612 A.2d 604 (1992).


5.
Complainant has not demonstrated her entitlement to a discounted electric rate and thus has not met her burden of proof.  66 Pa. C.S. §332(a). 
ORDER


THEEFORE,



IT IS ORDERED:



1.
That the Complaint filed by Amy L. Arnold against PECO Energy Company at Docket No. C-20043470 is hereby denied.
Date:
May 10, 2005




__________________________________








Kandace F. Melillo








Administrative Law Judge
� This was derived by computing the weekly overtime income ($27.75 x 10 hours = $277.50), multiplying that result by 52 weeks per year ($277.50 x 52 = $14,430), and dividing that result by twelve ($14,430 ÷ 12 = $1,202.50) to derive the monthly overtime income.  This amount $1,202.50 is then added to the full time monthly income of $3,206.66 ($1,202.50 + $3,206.66 = $4,409.16) to derive the gross household monthly income amount.  


� Each of these expense categories have been rejected by the Commission in determining a customer’s ability to pay utility bills.  See, Schriver v. Columbia Gas of PA, Inc., 1997 Pa. PUC LEXIS 58 (consumer loans, credit card debt, and transportation expenses); Brown v. PECO Energy Company, Docket No. Z-00236726, Opinion and Order entered January 27, 1995 (tuition expense).
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