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HISTORY OF THE PROCEEDING


On October 5, 2004, Caswin Toby (Toby, Complainant or Customer) filed this complaint against the Philadelphia Gas Works (Company or PGW).  Toby alleges that he is being overcharged for gas usage which he did not consume due to the fact that he did not occupy the residence at the time the usage occurred.  He wants the PUC to remove the overcharge that was placed against the account.  He attached a copy of one of his bills, of a residential lease, and of the BCS decision on his informal complaint to his complaint.
This case is an appeal from a prior informal Bureau of Consumer Services (BCS) decision at BCS No. 1625902.  On December 30, 2004, Respondent filed an Answer denying the material allegations of the Complaint.  
By Hearing Notice dated March 7, 2005, the parties were notified that an Initial Hearing in this case was scheduled for the afternoon of Tuesday, April 5, 2005 at 1:30 p.m., in the Philadelphia State Office Building.  The Hearing Notice notified the parties that the hearing in this matter was one of several scheduled for that afternoon, and that the parties should expect to be present in the hearing room until their case was called.  This case was transferred and assigned to me pursuant to 52 Pa. Code §56.174.

A Prehearing Order was issued on January 7, 2005, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

On the day of the hearing, Complainant’s case was called twice.  The ALJ waited 20 minutes between the first and second call.  Complainant failed to appear.  Laureto A. Farinas, Esquire, appeared on behalf of Respondent, presented the testimony of one witness, Orlando Rosario, and introduced four exhibits, which were admitted into the record.  

Attorney Farinas moved for dismissal of this case for failure to prosecute.  That motion will be granted in the Ordering Paragraphs below.  The record closed upon the receipt of the transcript on May 5, 2005.

FINDINGS OF FACT

1.
On October 5, 2004, Complainant filed a formal Complaint with the Commission seeking to have the amount of an alleged overcharge removed from his account. 

2.
Complainant is Caswin Toby who lived at 5924 Chester Avenue, Philadelphia PA 19143.  
3.
Respondent is the Philadelphia Gas Works, a municipal corporation that provides natural gas service for compensation in the City of Philadelphia.  

4.
Orlando Rosario is employed as a customer review officer by PGW.  His duties entail investigation of both informal and formal complaints filed against PGW with the PUC, and settlement of matters as they come up in these investigations.  Tr. 5

5.
On February 25, 2005, Toby requested that gas be turned off in his name at the Chester Avenue address because he was moving out.  He actually moved out sometime in January.  He reported that he would be moving in with a friend.  Tr. 12; PGW 3.  PGW does not have a current address for Toby other than the Chester Avenue address.  Tr. 17
6.
At the time of the hearing, the unpaid balance on Toby’s account with PGW was $2,603.75.  Tr. 6; PGW 1

7.
At the time of the hearing, Toby had moved out of the Chester Avenue address, did not then have a permanent address, and was not a customer of PGW.  Tr. 16-17
8.
On August 26, 2004, the BCS issued an informal decision at Case No. 1625902 directing Complainant to pay to PGW monthly a special budget of $260.00 based on the regular budget payment of $220.00 plus $40.00 on arrears, beginning on September 21, 2004 and waiving his late payment charges.  PGW 4

9.
Evidence of record shows that Toby did not comply with this decision.  PGW 1, Tr. 15-16
10.
Toby’s last payment to PGW was made on December 28, 2004 in the amount of $176.06.  Tr. 16; PGW 1.

11.
Since Toby is no longer a customer of PGW, it requests that the PUC order Toby to pay his entire balance.  No catch-up amount has been calculated.
12.
By Initial Hearing Notice and Prehearing Order, Complainant was notified that an Initial Hearing on his Complaint was scheduled for April 5, 2005.  Both of these documents were mailed to Complainant at the address provided on his Complaint and were not returned to the Commission by the United States Postal Service.

13.
Complainant failed to appear for the Hearing.

14.
Complainant did not settle or withdraw his Complaint prior to the scheduled hearing or obtain a continuance.

DISCUSSION

In his Formal Complaint, Complainant alleged he had been overcharged because he was billed for consumption during a period when he did not live at the service address in question.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  

To satisfy this burden, the Complainant must show that PGW has broken the law with regard to its billing, that is, that it has violated the Public Utility Code, the Commission’s regulations, or an Order of the Commission.  See, Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).  It is the duty of a participant to apprise the Commission of changes to the participant’s current address.  52 PA. Code §1.53 (c).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).  
The Hearing Notice and Prehearing Order were mailed to the Complainant at the address listed on his Complaint form and have not been returned to the Commission by the post office.  Therefore, Complainant is deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F-00161106.  

PGW’s evidence explains Toby’s allegations in part.  PGW’s witness stated “The overcharge that Mr. Toby is complaining about is due to a problem we had with the automatic meter reading device that was later corrected.”  Tr. 8.  Apparently Toby’s meter was set to read at half-speed as if it were a commercial meter.  For certain commercial accounts, instead of installing a larger meter, PGW sets the meter at a one foot drive rather than a two foot drive.  Toby’s meter was set at a one foot drive as if it were a commercial account, rather than at a 2 foot drive which would have been correct for a residential account.  PGW merely doubles the meter reading on certain commercial meters to obtain a correct reading.  Tr. 9-11.  
On December 1, 2003, a PGW technician found that the meter was set incorrectly and reset it to read correctly.  PGW 2; Tr. 9-10.  PGW then issued a bill to Toby for $1,489.89 dated December 1, 2003, and cancelled all Toby’s bills from May 27, 2003 (for usage from 2/01/03 to 5/27/03) to December 2, 2003.  PGW 1.  From this time forward, Toby paid his current bills, but not his late payment charges, and he continued paying his current bills, but did not pay the amount on arrears ordered in the BCS decision.  PGW 1.
By his unexcused failure to appear Complainant waived the opportunity to participate in the hearing and this case will be dismissed with prejudice.  52 Pa. Code §5.245(a); Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z-00269892.  He also failed to meet his burden of proof because he produced no evidence.

Where as here the Complainant who does not appear is no longer a customer of the utility, not only should the complaint be dismissed with prejudice, but the entire amount of the overdue balance should become immediately due and owing.  Mr. and Mrs. Phillip Beery, III v. PECO Energy Company, Docket Number C-00968835, (Order entered 8/12/97); Jordan v. Duquesne Light Company, Docket Number C-00968567, (Order entered 9/16/97).  See: French v. West Penn Power Co., C-00970856 (Order entered 4/16/98); Bollinger v. Duquesne Light Co. and The Peoples Natural Gas Co., Z-00377307 (Order entered 4/29/98); DeAngelo v. PG Energy Co., Inc., C-00968276 (Order entered 8/26/97).
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701, 1501.

2. Respondent has not violated any provision of the Public Utility Code, Commission Regulations or a Commission Order.

3.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).

4.
Toby did not appear at the hearing, and therefore produced no evidence to support his complaint, and therefore failed to meet his burden of proof.

5.
When a Complainant fails to appear for a hearing, and is no longer a customer of the utility, the entire overdue balance should become immediately due and owing.  Mr. and Mrs. Phillip Beery, III v. PECO Energy Company, Docket Number C-00968835, (Order entered 8/12/97); Jordan v. Duquesne Light Company, Docket Number C-00968567, (Order entered 9/16/97).
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of Philadelphia Gas Works to dismiss the Complaint of Caswin Toby at Docket No. Z-01625902 regarding removal of an alleged overcharge from his account is granted.

2.
That the Formal Complaint filed by Caswin Toby against Philadelphia Gas Works at Docket No. Z-01625902 is dismissed with prejudice for failure to prosecute.

3.
That within fifteen (15) days of entry of the Final Commission Order, PGW shall issue a bill to Caswin Toby, in an amount equal to the entire unpaid overdue balance on his account #08481568709 for service at 5934 Chester Avenue.


4.
That Caswin Toby shall pay to PGW the full amount of this bill within thirty (30) days of issuance.
Date:  May 10, 2005




_______________________________









Allison K. Turner






Administrative Law Judge

	�	This decision shows an account balance for Toby as of 5/5/2004 of $11,612.58.  This is in error, probably a typographical error.  The correct amount of the balance as of that date was $1,162.58.  Tr. 14-15
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