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INITIAL DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING

On September 9, 2004, Bentley Square Condominiums (complainant or Bentley) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or respondent).  The Complaint alleged that Bentley had been improperly billed by PECO and wanted a refund (not a credit) of $3,861.81.
On October 5 2004, respondent filed its Answer (Answer), denying the material averments of the Complaint.
On October 8, 2004, Chief Administrative Law Judge Veronica A. Smith issued an Interim Order Setting Resolution Conference, directing that the parties hold a conference no later than November 5, 2004.  A memorandum dated December 29, 2004 and placed in the Commission’s document folder indicated that a report had been submitted to the Mediation Unit.
By Hearing Notice dated January 28, 2005, an initial hearing was scheduled for April 29, 2005, and the case was assigned to me.  The Hearing Notice advised the parties of the location, date and time of the scheduled hearing and of their responsibility to attend the hearing by warning in italicized type:  “Attention:  You may lose the case if you do not take part in this hearing and present facts on the issues raised.”  The hearing notice also specifically informed complainant that as a corporation it was required to be represented by an attorney who should file a notice of appearance prior to the scheduled hearing date.
As is my customary practice, I issued a Prehearing Order dated February 17, 2005.  The Prehearing Order advised the parties with respect to Commission procedure including how to obtain a continuance, and warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to participate in the hearing.  The Prehearing Order also specifically required the complainant to have an attorney admitted to practice in the Commonwealth of Pennsylvania file an entry of appearance on or before March 4, 2005, informing complainant that failure to comply would result in it not being able to participate at the hearing.
No entry of appearance was filed in compliance with my Prehearing Order.
The hearing convened as scheduled at 10:00 a.m. on April 29, 2005.  Lisa Lutz Esq., counsel for respondent, was present with two witnesses.  A few minutes before the hearing, a woman who identified herself as Lori Kim Andrews, property manager, called and asked that the hearing be rescheduled because she had another meeting.  This request was denied and the hearing proceeded.  Respondent’s counsel moved that the Complaint be dismissed for lack of prosecution pursuant to 52 Pa. Code §5.245, and in accordance with Commission policy, I granted the Motion.  I also noted that I was dismissing the Complaint for failure to comply with the February 17, 2005 Prehearing Order.
The record was closed at the end of the hearing on April 29, 2005.

After the hearing had been adjourned, I received via fax a letter from Dean Weisgold, Esq., claiming that his client had no notice of the hearing until receiving a telephone call from “Norreen” of my office shortly before the hearing and requesting a continuance.
I responded by e-mail to both Mr. Weisgold and Ms. Lutz that the request for a continuance was denied as being untimely and noted that complainant had received notice of the time, date and location of the scheduled hearing both in the January 28, 2005 Hearing Notice and the February 17, 2005 Prehearing Order, neither of which had been returned.  I also informed Mr. Weisgold that “Norreen” (actually, Maureen) had never called his client but had answered the call Ms. Andrews had made to this office several minutes before the start of the hearing.  I therefore rejected his assertion that his client had no notice of the hearing.  In fact, by calling my office, Ms. Andrews showed that she was not only aware of the scheduled hearing, but also how to contact this office.  I directed Mr. Weisgold to file a notice of appearance and informed him that I would delay issuing this Initial Decision until May 6, 2005 in order to allow him an opportunity to resolve or withdraw the Complaint.
  
As the Complaint was neither satisfied nor withdrawn, it will be dismissed. 
FINDINGS OF FACT

1.
The complainant in this proceeding is Bentley Square Condominiums, whose address is listed in the Complaint as 8030 Ditman Street, Philadelphia, PA 19136.
2.
The respondent in this proceeding is PECO Energy Company.

3.
By Hearing Notice dated January 28, 2005, an initial hearing on complainant’s Complaint was scheduled for April 29, 2005, at 10:00 a.m., with both parties given notice thereof.

4.
Respondent appeared for the hearing at the scheduled time by legal counsel and two proposed witness and was prepared to proceed.

5.
Complainant failed to appear for the scheduled hearing.

6.
A few minutes prior to the start of the hearing, Lori Kim Andrews, property manager, called and requested a continuance because she had another meeting scheduled.  This request was denied.

7.
Complainant did not settle nor withdraw the Complaint nor obtain a continuance prior to the scheduled hearing.
8.
Neither the Hearing Notice nor the Prehearing Order, both of which contained the location, date and time of the scheduled hearing, were returned as undeliverable.

9.
Complainant Bentley Square Condominiums is registered as a non-profit corporation with the Pennsylvania Department of State, Corporation Bureau.

10.
By Prehearing Order dated February 17, 2005, I directed complainant, which pursuant to 52 Pa. Code §§1.21-1.23 must be represented by counsel, to have an attorney licensed to practice in Pennsylvania file a notice of appearance on or before March 4, 2005.

11.
No notice of appearance was filed with the Commission or served on me in compliance with the Prehearing Order.  A Notice of Appearance was filed, after the hearing, on May 2, 2005.
DISCUSSION

The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public PECO Comm’n, 578 A.2d 600; 602(Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa Public PECO Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa Public PECO Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  However, this due process requirement is satisfied when the parties are accorded notice and the opportunity to appear and be heard.  Id.



Notice of the hearing in this case was sent to the complainant on January 28, 2005 by regular first-class mail to the address stated on the complaint.  This piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  In addition, I issued a Prehearing Order on February 17, 2005 which, inter alia, reminded the parties of the hearing location, date and time, and specifically informed the parties of the procedure to obtain a continuance.  This Order, which was also mailed to the complainant at the address stated on the Complaint, was never returned.  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974), Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Chartiers Industrial and Commercial Development Auth. v. Allegheny Cty. Bd. of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994), alloc. den, 539 Pa. 696, 653 A.2d 1234 (1994); Stewart v. Columbia Gas of Pennsylvania, Inc., Docket Number C-00957041, Opinion and Order entered May 10, 1996; Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106, Commission Opinion and Order entered October 25, 1993; and Moeller v. Duquesne Light Company, Docket No. Z-01215104, Commission Opinion and Order entered September 22, 2003.



In addition, as a representative of complainant called this office a few minutes before the hearing requesting a continuance because she had another meeting scheduled, complainant clearly had actual notice not only of the date and time of the scheduled hearing, but also how to contact this office.



Section 332(f) of the Public Utility Code, 66 Pa.C.S.A. §332(f) provides in relevant part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat . . . 

Since the complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa.C.S.A. §332(f) and 52 Pa. Code §5.245 and the record was closed. 

By not appearing for the scheduled hearing, complainant obviously failed to bear its burden of proof.  Consequently, the Complaint must be dismissed.  

As the Commission stated in Mumma v. PPL Electric Utilities Corp., Docket No. C-00014869, Commission Opinion and Order entered January 24, 2002, “It is well-established law that once timely notice of a hearing and the opportunity to be heard have been provided, it is the responsibility of the parties to be present and participate in the hearing.  See, Schneider v. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984); Martin v. Duquesne Light Co., No. C-00992505 (Order entered November 18, 1999).”  See also, Plummer v. Columbia Gas of Pa., Inc., Docket No. Z-00847836, Commission Opinion and Order entered September 27, 2001.

In addition, there is no question that the Complaint was improperly filed and must be dismissed.  The regulations promulgated by the Commission require that corporate entities be represented by counsel.  52 Pa. Code §1.21-§1.23; In Re: Checker Cab, 49 PaPUC 159, 160 (1975) (Pleadings must be filed by an attorney in good standing to practice before a Court of record of the Commonwealth of Pennsylvania.  Letter from manager filed as response to order to show cause rejected.); Moore v. I. Berman and Cross, Inc., 49 PaPUC 427, 428 (1975) (Officer cannot appear on behalf of corporation).  See also, Shortz v. Farrell, 327 Pa. 81, 193 A.20 (1937); Pinto’s 5500 Inc. c/o Mary Ann Pinto v. PECO Energy Company, Docket Number C-20032257, Commission Opinion and Order entered October 26, 2004; Tick Tock Restaurant, Inc. (Tammy R. Hurst) v. The Peoples Natural Gas Company d/b/a Dominion Peoples, Docket Number C-20030921, Commission Opinion and Order entered September 2, 2004, Franconia Mennonite Conference v. Verizon Pennsylvania Inc., Docket No. C-20029008, Commission Final Order entered June 6, 2003; Double-Edged Entertainment, LLC v. Spectrotel, Docket No. C-20028814, Commission Final Order entered March 19, 2003 and Application of Besteastern Limousine, Inc., Docket No. A-00118593, Commission Final Order entered November 14, 2002.


Complainant Bentley, as a corporate entity, is required to be represented by counsel. No attorney was listed on the Complaint, nor had one entered an appearance prior to or at the hearing.  Complainant obviously was aware of this requirement – not only is it contained within the Commission regulations at 52 Pa. Code §1.21-§1.23, it was expressly set out in my February 17, 2005 Prehearing Order as well as the Hearing Notice dated January 28, 2005.  Sanctions for the failure of complainants to comply with such orders include dismissal of the complaint, either at or prior to hearing.  Ernst v. Columbia Gas of PA, Inc., C-20027633, Commission Opinion and Order entered May 23, 2003; Treffinger v. PPL Electric Utilities Corporation, Docket No. C-20027978, Commission Opinion and Order entered March 3, 2003.

Due to the waste of the Commission’s and respondent’s time, money, and energy occasioned by complainant’s failure to appear at a hearing of which it had notice, this Complaint will be dismissed in accordance with well-established Commission precedent.  Jefferson v. UGI Utilities, Inc., Docket Number Z-00269892, Commission Opinion and Order entered December 26, 1995; Evans v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957229, Commission Opinion and Order entered July 12, 1996; King v. PECO Energy Company, Docket No. C-00967919, Commission Opinion and Order entered January 16, 1997; Kenny v. PPL Electric Utilities Corporation, Docket No. C-20042399, Commission Final Order entered October 13, 2004.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.



3.
Notice properly mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974), Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Chartiers Industrial and Commercial Development Auth. v. Allegheny Cty. Bd. of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994), alloc. den, 539 Pa. 696, 653 A.2d 1234 (1994); Stewart v. Columbia Gas of Pennsylvania, Inc., Docket Number C-00957041, Opinion and Order entered May 10, 1996; Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106, Commission Order entered October 25, 1993; and Moeller v. Duquesne Light Company, Docket No. Z-01215104, Commission Opinion and Order entered September 22, 2003.

4.
By failing to appear at the scheduled hearing and failing to present any evidence, complainant has failed to satisfy the burden of proof.

5.
The due process rights of complainant have been fully protected in this proceeding.

6.
A formal complaint may be dismissed if, after notice and opportunity to be heard, a complainant fails to appear and prosecute the complaint.

7.
The failure of the complainant to appear for a scheduled hearing of which it had notice warrants dismissal of the Complaint with prejudice.

8.
Corporations are required to be represented by an attorney admitted to practice law in Pennsylvania in adversarial hearings before the Commission.  

9.
The Complaint was not filed by an attorney in good standing in the Commonwealth of Pennsylvania; therefore it is properly dismissed.



10.
By failing to comply with the February 17, 2005 Prehearing Order, complainant has engaged in conduct which is ground for sanctions pursuant to 52 Pa. Code §1.26.  Ernst v. Columbia Gas of PA, Inc., C-20027633, Commission Opinion and Order entered May 23, 2003; Treffinger v. PPL Electric Utilities Corporation, Docket No. C-20027978, Commission Opinion and Order entered March 3, 2003.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Bentley Square Condominiums against PECO Energy Company at Docket Number C-20043653 is dismissed;
2.
That the motion to dismiss the complaint filed at Docket No. C-20043653 is granted; and

3.
That the record at Docket Number C-20043653 be marked closed.

	Date:
	May 10, 2005
	
	

	
	
	
	Marlane R. Chestnut
Administrative Law Judge





�	I directed that a hard copy of this e-mail be placed in the Commission’s official file of this case.





PAGE  
8

