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HISTORY OF THE PROCEEDING

The complaint of Stanley F. Michaels, filed June 5, 2003, stated that he had two claims, one for the excavation of a yard at 2116 Mazette Place, and one for the removal of a number of mature trees from two pieces of property that he identified by lot and block numbers.  He asked that a sidewalk be restored, that he be provided a map showing a sewer layout before and after a sewer revision, and that he be provided new trees to replace the ones removed.
Under date of July 30, 2003, Duquesne Light Company filed its answer.  In its answer Duquesne denied that it had any involvement with the excavation, but noted that one of its crews picked up a City of Pittsburgh utility pole that was in danger of falling in the vicinity of 2116 Mazette Place.  The answer also noted that a claim for damages relating to tree removal had previously been denied by Duquesne.
The initial hearing on the matter was held in Pittsburgh on August 31, 2004.  An extensive record, including a 115-page transcript resulted.  Mr. Michaels asked for an opportunity to submit additional exhibits, and he was granted 30 days to do so.  Tr. 112.  He did so on September 28, 2004.  Under date of October 8, 2004, Duquesne filed objections to portions of Mr. Michaels’s proposed exhibits.  Under date of November 5, 2004, Mr. Michaels moved to reopen the record to permit Duquesne to cross-examine him on his exhibits.  Duquesne filed its answer on November 12, 2004, reiterating its objections and asking that either its objections be sustained, or that it be given an opportunity to cross-examine Mr. Michaels, and to respond with its own testimony and exhibits at a further hearing.
By interim order dated November 18, 2004, the record was reopened for the purposes of receiving Mr. Michaels’ exhibits, to permit Duquesne to cross-examine Mr. Michaels, and to permit Duquesne to respond with additional testimony and/or exhibits.  The further hearing was held on January 14, 2005 in Pittsburgh.  Mr. Michaels appeared and represented himself.  Attorney Regina Sestak represented Duquesne.  The record was supplemented by an additional 76 pages of transcript of testimony and discussion for a total of 191 pages.  The total number of exhibits offered was 8 for Complainant, and 18 for Duquesne.  The record closed on February 14, 2005, in accordance with the notation on the OALJ Hearing Report.  No briefs were filed.
FINDINGS OF FACT
1.
Complainant Stanley F. Michaels resides at 1050 Princeton Road, Pittsburgh, PA 15205.  Tr. 6.
2.
In his formal complaint, Mr. Michaels stated two claims.  One was for the excavation of the yard at 2116 Mazette Place, where he alleged that Duquesne Light Company was responsible for excavating a sewer line and causing damage to a sidewalk and a yard.  His second claim dealt with the alleged destruction of mature trees by Duquesne Light Company on unimproved lots that he owns.  In his complaint Mr. Michaels designated those lots as 69 N 236 and 69 N 249.  He asked that the sidewalk and yard be restored at 2116 Mazette Place, and new trees be planted for the ones cut down by Duquesne.
3.
At the initial hearing on August 31, 2004, Mr. Michaels described his complaint as being whether it is mandatory to accept Duquesne’s tree trimmer’s decisions.  He continued by stating that his “problem areas” included five areas: his home at 1050 Princeton Road, lots numbered 69 N 236 and 69 N 248 and rental properties that he owns at 401 Fairview and 2140 Mazette Place.  Tr. 6-7.
4.
Beginning at his home, 1050 Princeton Road, Mr. Michaels described a pine tree that has been trimmed over the years by contractors for Duquesne.  Today, he stated, the tree is 75 feet tall with fifty feet of it trimmed of all limbs. The crown is 15 to 20 feet in height and sways like a parachute when the wind blows.  He believes that the tree is a danger to the power lines below it and to his neighbors.  Tr. 7-8, 123-130; Respondent Exhibit 9; Complainant Exhibit B.
5.
Mr. Michaels stated that he bought two heavily wooded lots in 1970.  The two lots, that he denominated as 69 N 236 and 69 N 248, have frontage on Princeton Road and Cornell Road.  Both are crossed by a Duquesne power line.  Along the right-of-way all vegetation within 30 feet of Duquesne’s lines has been removed.  He objected specifically to the removal of one tree by Duquesne during a right-of-way clearing project in 2002.  Tr. 8-10, 189; But see Tr. 21; Tr. 130-142, 144-153; Complainant Exhibits C, C-2; Respondent Exhibits 2, 11, 19.
6.
Mr. Michaels complained about the manner of trimming a tree at 2140 Mazette Place.  He stated that all limbs on the side of the tree nearest the power line had been removed.  Tr. 10-11, 153-156; Complainant Exhibit E.
7.
Mr. Michaels complained that at both 2140 Mazette Place and at 2116 Mazette Place, as well as at his home at 1050 Princeton Road, limbs on trees that had been trimmed by Duquesne were dying and falling into neighbors’ yards.  Tr. 10-12, 153-156; Complainant Exhibits E-1, H.

8.
Mr. Michaels contended that while Duquesne has overly trimmed some trees, Duquesne’s contractors have refused to trim or remove other trees that he considers dangerous at locations he listed as 500 West Prospect Street, 520 Fairywood, and 401 Fairview.  Tr. 10-13; But see Tr. 160-161 where Mr. Michaels presented his Exhibit F that he identified as showing trees located at 416 West Prospect Street, 420 Fairywood Street and 401 Fairview Avenue.  He also stated that the photograph of the tree listed as being located at 416 West Prospect Street was the same tree as in Duquesne’s Exhibit R-7.  Duquesne’s witness identified the tree in R-7 as being located at 420 Fairywood Street, which appears to be the tree in the middle picture of Mr. Michaels’ Exhibit F.  Please see Finding of Fact 19 below.
9.
The problem Mr. Michaels described at 2116 Mazette Street, in addition to his concerns about tree trimming, involved, as he stated, his discovery that “my whole yard was removed.”  He stated that he made his observation while driving by the property in 2002.  He further stated that he spoke with an unidentified contractor who stated that Duquesne had employed him to fix a sewer line problem for a neighbor of the 2116 Mazette Street property.  Tr. 14-19.
10.
Both in his direct presentation and on cross-examination, Mr. Michaels stated that he confuses the lot number of his home with the lot numbers of his unimproved, wooded property.  On cross-examination and using Duquesne’s copy of a map from the Allegheny County Block and Lot system, he identified his home as being on Lot 248, and the two wooded lots as being Lots 244 and 236.  Tr. 21-26, 120-123; Respondent Exhibit 1; Complainant Exhibits A, B and C.
11.
Mr. Michaels testified on cross-examination that he has owned the property at 2116 Mazette Place since the 1980’s.  He stated that he was unaware that the service drop to the property came from a pole to the rear of the house and not from the street.  He also recalled that Duquesne had denied doing any sewer repair work, and insisted that in some fashion Duquesne was connected to the municipality.  Tr. 28-33.

12.
Ms. Jennifer Arkett, Duquesne’s Manager of Vegetation Management and Construction, testified that she has a Bachelor of Science degree in forestry, another in Natural Resource Management and a Masters Degree in Business Administration.  She has worked for utilities as a forester in line clearing activities for over 20 years.  She is a member of the International Society of Arboriculture, and is an active member of the committee that helps certify professional arborists for utilities and the arboriculture industry in general.  She stated that arboriculture usually deals with single trees or urban forests.  Tr. 35-38.
13.
Ms. Arkett testified that the only reason she reviews a right-of-way is to insure the reliability and integrity of Duquesne’s facilities located in the right-of-way.  Trees are inspected for defects and structure and whether the tree’s condition and location constitute a threat to a power line or other facilities.  Tr. 38-39.
14.
Ms. Arkett reviewed a report prepared by a former Duquesne employee, Ms. Valarie Griffin, who worked under Ms. Arkett’s supervision.  The report detailed contacts between Ms. Griffin and Complainant Michaels regarding trimming and tree removal on various properties owned by Mr. Michaels.  In particular it details the removal of a large Sycamore tree near a power line.  It also details the removal of a small tree at 520 Fairwood that had branches involved in the service drop to the property.  The property was rental property owned by Mr. Michaels and the tree removal was done as a favor to Mr. Michaels.  However, Ms. Griffin refused to trim or remove other trees on other properties owned by Mr. Michaels that she determined were not involved with Duquesne’s facilities.  Tr. 39-41; Respondent Exhibit 2.
15.
Ms. Arkett testified that on October 28, 2003, she reviewed with Mr. Michaels six sites that were of concern to him.  Tr. 44.
16.
Ms. Arkett testified that their first stop was at 2116 Mazette Place.  She saw no tree involvement with any Duquesne facilities at that location.  Tr. 44-45.

17.
Ms. Arkett testified that their second stop was to view the remains of a large tree that was of concern to Mr. Michaels.  She stated that at the base of the tree was a very large inclusion of the bark that resulted in the tree having two trunks.  The inclusion at the base would eventually pry the tree apart.  One fork of tree was leaning toward a power line and it was decided to remove the tree as the right-of-way was not near a road, and repair of the power line would be difficult if the tree were to fall on it.  She used two photographs to describe the inclusion and how it would have eventually caused the tree to fail and fall.  Tr. 45-51, 78-79; Respondent Exhibits 4, 5.
18.
Ms. Arkett testified that their third stop was at 416 West Prospect Street where Mr. Michaels owns a rental property. Mr. Michaels asked that a tree at that location be removed, but Ms. Arkett refused as no Duquesne facilities were affected.  The lines involved were telephone and cable TV drops.  Tr. 51-52; Respondent Exhibit 6.
19.
Ms. Arkett testified that their fourth stop was at 420 Fairywood, presumably another property owned by Mr. Michaels.  Mr. Michaels requested that Duquesne remove a spruce tree at that location.  Again she refused because no Duquesne facilities were affected by the tree.  Tr. 52-54; Respondent Exhibit 7.

20.
Next Ms. Arkett and Mr. Michaels traveled to 401 Fairview.  Here Mr. Michaels requested that Duquesne remove a large Mulberry tree.  Again Ms. Arkett refused because the tree posed no threat to any Duquesne facility.  Tr. 54-55; Respondent Exhibit 8.
21.
The next stop was at 2546 Merwin Avenue and Sheridan.  Again Ms. Arkett found no threat to any Duquesne facility.  A street light wire and cable TV lines were involved with the subject tree.  Tr. 55-56.

22.
From there Ms. Arkett and Mr. Michaels returned to his residence, 1050 Princeton.  Here she observed the tree that Mr. Michaels described in his direct testimony as having been stripped of all of its branches except at the crown.  She disagreed with Mr. Michaels and testified that while the tree is thinly crowned, it has sufficient needle area or coverage to survive.  She concluded that the tree did not constitute a threat to Duquesne facilities.  Tr. 57-59; Respondent Exhibit 9.
23.
Ms. Arkett testified that Duquesne’s practice when felling trees in a wooded area, away from any buildings, is to leave the felled tree on the edge of the right-of-way or in the adjacent woods.  The reasons she gave for doing so were that Duquesne does not own the wood, the wood will decompose more readily on the ground, and the debris provides both food and shelter for wildlife.  Additionally, sometimes the landowner wants firewood.  Tr. 59-61; Respondent Exhibit 10.

24.
Ms. Arkett sponsored as an exhibit a copy of a “Property Owner Contact Form” apparently signed on October 30, 2001 by Mr. Michaels, granting Duquesne’s contractor conditional approval to conduct tree trimming, tree removal, brush removal, brush disposal and herbicide application on vacant property along Princeton and Columbia roads.  Tr. 82-84; Respondent Exhibit 11.
25.
Mr. Robert A. Strack, Line Construction Supervisor for Duquesne, testified regarding his knowledge of events occurring in or near 2116 Mazette Street.  He testified that all of Duquesne’s facilities are in the rear of the house at 2116 Mazette Street.  Duquesne’s dispatcher received a call in the evening of December 11, 2001, concerning a downed pole, and sent out a crew to investigate.  What they found was a City of Pittsburgh street light pole that had fallen over after having been undermined by a ditch on the property.  As an accommodation to the City, the crew pulled out the pole and laid it flat on the ground.  At no time did Duquesne do any digging in the area.  Tr. 85-88.
26.
Mr. Strack testified, in response to a question from Mr. Michaels, that in November and December of 2001, Duquesne negotiated with the City of Pittsburgh for a contract to maintain the City’s street lighting.  Duquesne and the City entered into a contract and beginning in April 2002, Duquesne assumed the duty of replacing street light poles.  The pole that had been placed on the ground in December was still there in April, and Duquesne replaced it.  Apparently, at Mr. Michaels’ urging, the pole placement was moved from his property at 2116 Mazette.  Tr. 90-91.
27.
Mr. James Pool, a Regulatory Analyst for Duquesne, testified that Duquesne maintains computer records of all calls it receives.  His review of the records disclosed that Duquesne received a call about a leaning pole on December 11, 2001, at 7:12 p.m. or 1912 military time.  The trouble shooter who responded to the call reported that “Duquesne was in the clear” and that there was “digging by the house.”  Tr. 92-98; Respondent Exhibits 12, 13.
28.
Mr. Pool identified additional documents that indicated an Anita Madia contacted Duquesne about a leaning pole and about a back hoe hitting a water main, but that she still had electric service.  Another document indicated that Pennsylvania American Water Company was making repairs to a broken water main.  The final document relates that a City of Pittsburgh pole had been removed and set down, and that the pole would have to be repositioned after a plumber repairs the sewer line.  Tr. 98-104; Respondent Exhibits 16, 17, 18 and 19.
29.
At the further hearing, Mr. Michaels alleged that the problem originated at 2112 Mazette Street when a pole was thrust through a sewer line.  This contention is in conflict with his acknowledgement that the pole in question was originally on his property at 2116 Mazette Place.  Apparently, he assumes Duquesne was responsible for the original pole installation because Duquesne subsequently reinstalled the pole at a location off of his property. Tr. 164-176; Complainant Exhibits G, G-1.  Please see Finding of Fact 26 above.
DISCUSSION
As the party seeking affirmative relief from this Commission, Mr. Michaels had the burden of showing by substantial evidence that Duquesne has in some fashion violated provisions of the Public Utility Code, this Commission’s regulations or some other law or order that this Commission has authority to enforce in the course of providing him with service.  Section 332(a)(b) of the Public Utility Code, 66 Pa. C.S. §332(a)(b).  What Mr. Michaels wants this Commission to do is order Duquesne to perform “restoration” in the area where a large tree was cut down.  He wants the Commission to find that Duquesne removed trees from outside of its right-of-way.  He cited 578 A.2d 75 as a case providing authority for the Commission to make the requested finding.  He wants a finding that in the course of trimming a tree over a number of years a tree can be damaged to the extent that it loses limbs unnaturally.  The resulting debris that has to be removed should be Duquesne’s responsibility and not his.  He wants to be reimbursed for past and future expenses incurred in debris removal.  He apparently wants a definition of proper vegetation management.  Finally, apparently he wants Duquesne to reimburse him for alleged damages to the lawn and sidewalk at 2116 Mazette Street.
Mr. Michaels’ citation of the case of  West Penn Power Co. v. Pa. P.U.C., 578 A.2d 75 (Pa. Cmwlth. 1990) is appropriate as it serves to resolve most of the issues presented by his complaint.  The West Penn decision resulted from the appeal by West Penn of a Commission order that found West Penn had violated its obligation to provide adequate and reasonable service when it cut down some 74 trees on wooded property without prior notice to the landowner.  The Commonwealth Court ruled, in its decision sustaining the Commission order, that vegetation management fell under the provisions of the Public Utility Code section dealing with the character of service, Section 1501, and that under the facts of the particular case, West Penn had failed to exercise reasonable care in providing notice to the landowner.  West Penn, supra, at 78.
The situation is different in the present case.  Mr. Michaels was given written notice of Duquesne’s intent to trim and clear its right-of-way, and he acknowledged the notice in writing in October of 2001.  The clearing occurred in 2002.  While there is confusion in this record over just what tree Mr. Michaels contends was wrongfully felled, there are a number of areas he failed to develop on this record.  Despite all of the maps and drawings Mr. Michaels presented, the record is devoid of a clear description of the size and location of the Duquesne right-of-way or the location of the tree or trees he contends were wrongfully felled.  Mr. Michaels acknowledged that one of the trees he mentioned was nearly 100 feet long.  Tr. 189.  While he differed with Ms. Arkett over the condition of one of the trees, one that had two trunks and a bark inclusion at the base, given Ms. Arkett’s professional qualifications and experience, I believe that her view should prevail.  Please see findings of fact numbers 12, 17, 24.
Regarding the excavation of the sewer line at 2116 Mazette Street, I conclude that Mr. Michaels has not established in any way that Duquesne had any responsibility.  Mr. Michaels had no first hand knowledge of any of the events, and produced no witnesses at either hearing.  Thus, Duquesne’s account is undisputed.  That account is simply that a crew was called out because of a report of a leaning pole.  The crew found that the pole, a City of Pittsburgh street light pole, was in danger of falling.  The crew removed that pole and placed it on the ground.  Subsequently, Duquesne was awarded a contract with the City to maintain its street light system, and then Duquesne was involved in the reinstallation of the pole at a point off of Mr. Michaels’ property.  See findings of fact 26, 27, 28 and 29.
The West Penn case cited by Mr. Michaels also involved a claim for damages by the property owner.  The ALJ who heard the case and the Commission concluded that the Commission lacked authority to enter an award for damages.  West Penn, supra, 76.  Very simply, this Commission has no statutory authority to award damages to a party litigant.

One final matter that needs to be addressed is the admissibility of the exhibits presented by Mr. Michaels.  The second hearing was held primarily for the purpose of permitting Mr. Michaels to introduce his exhibits, and to permit counsel for Duquesne to cross-examine him on the exhibits.  Complainant Exhibits A, B and C were discussed in the transcript from page 120 to 141.  Those three exhibits should be admitted to provide a complete record.  Complainant Exhibit C-1 deals with guy wires, an issue Mr. Michaels chose not to pursue.  Tr. 142-144.  The value of Exhibit C-2 is to show some perspective of the unimproved land that one of Duquesne’s lines traverses.  The narrative accompanying the photographs is not supported by the photographs or by the testimony in this case.  Tr. 144-153.  Exhibit C-2 should be admitted for the photos, and the narrative reviewed in the context of the discussion at pages 144-153 of the transcript.  Complainant Exhibit D is duplicative of other exhibits and need not be admitted.  Tr. 153.  


Exhibit E consists of two photographs of trees that Mr. Michaels alleges were trimmed by Duquesne.  However, he attempts to relate that trimming to limbs dying and falling from the trees to such an extent as to require him to hire a contractor to remove those limbs.  The contractor’s bill is Exhibit E-1.  The contractor did not testify.  Mr. Michaels then attempted to link the material in Exhibits E and E-1 to events occurring at 2116 Mazette as well as what he referred to as damaged trees by presenting his Exhibit H that is an estimate for work he would like to have done.  Again, the contractor who prepared the estimate did not appear and testify, and counsel for Duquesne objected on the basis of hearsay.  I conclude the three exhibits, E, E-1 and H, are speculative at best and should not be admitted.  Tr. 153-157.
Exhibit F consists of three photographs of trees and some text.  The trees in the photographs have been discussed already, and, as noted above, I believe that Mr. Michaels has misidentified one of the trees.  I do not believe that Exhibit F adds anything to the record, and only adds more confusion.  Exhibit G contains a repeat narrative of Mr. Michaels’ version of the series of events at 2116 Mazette.  Exhibit G-1 is a survey plan for 2116 Mazette that does not add anything to the record.  Neither Exhibit G nor G-1 should be admitted.
Complainant Exhibits A, B, C and C-2 are admitted in the order at the end.  However, for the reasons stated in the foregoing discussion I conclude that Mr. Michaels has failed to carry his burden of proof in this matter and his complaint is dismissed in the order at the end.
CONCLUSIONS OF LAW
1.
The parties to and subject matter of this proceeding are within the jurisdiction of this Commission.  Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.

2.
Complainant Stanley Michaels has failed to carry his burden of proving by substantial evidence that Duquesne Light Company has failed to provide him with reasonable service.  Section 332(a)(b) of the Public Utility Code, 66 Pa. C.S. §332(a)(b).
3.
The Commission lacks authority to award damages.  Miller v. West Penn Power Co., C-00981947 (Opinion and Order entered 10/20/99); Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Stanley F. Michaels’ Exhibits A, B, C and C-2 are admitted.
2.
That the complaint of Stanley F. Michaels against the Duquesne Light Company, docketed at C-20030380 is dismissed for failure to carry the burden of proof.
Dated:  May 10, 2005




                      


                   
Michael A. Nemec
Administrative Law Judge
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