BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Paul J. Stavnicky 
:







:


v.





:

C-20043368fillin "Docket No." \d ""







:

PPL Electric Utilities Corporation


:
INITIAL DECISION
Before

Kandace F. Melillo

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On July 14, 2004, Paul J. Stavnicky (Mr. Stavnicky or Complainant) filed a Formal Complaint against PPL Electric Utilities Corporation (PPL or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In his Complaint, Mr. Stavnicky contended that PPL was not authorized to place pole #64126, lines, a transformer, and underground lines on his property, and requested that the Commission require these facilities to be removed.  In addition, Mr. Stavnicky claimed that PPL trimmed three pine trees on his property, without his knowledge or consent.  ALJ Exhibit (Ex.) 1.



On August 13, 2004, PPL filed an Answer which denied the material allegations of the Complaint but which admitted that it had trimmed Complainant’s trees.  In addition, PPL included New Matter in its Answer, with a Notice to Plead, which asserted that the Complaint was barred by the Doctrines of Consent, Estoppel, Laches, Statute of Limitations, and Waiver, and further asserted that the Commission lacked subject matter jurisdiction to determine the existence of an easement.
  PPL requested that the Complaint be denied.  ALJ Ex. 2.



Commission records indicate that Mr. Stavnicky, who was not represented by counsel, filed a letter on August 19, 2005, in response to PPL’s New Matter.  In his letter, Complainant sought rejection of PPL’s position and the scheduling of a hearing.  


A Telephone Hearing Notice, dated November 12, 2004, notified the parties that an Initial Telephonic Hearing was scheduled for Monday, December 27, 2004, at 10 a.m.  This matter was assigned to me for a hearing and decision.



On November 18, 2004, I received a faxed letter from Kimberly A. Spotts-Kimmel, Esquire, attorney for PPL, who requested a continuance of the December 27, 2004, hearing, as that day was a scheduled holiday for all PPL employees.  Ms. Spotts-Kimmel also indicated that she had a previously scheduled vacation on that date.  I requested that Ms. Spotts-Kimmel contact Complainant and ascertain whether he had any objection to the continuance. 



On November 22, 2004, I issued a Prehearing Order which again advised the parties of the day, date, and time for the hearing, and provided applicable procedures for submission of exhibits, attorney representation, continuances, subpoenas, burden of proof, and discovery.  The Prehearing Order also urged the parties to attempt to settle the matter, as encouraged by Commission policy.  52 Pa. Code §5.231(a).  



On December 2, 2004, I received a faxed letter from Ms. Spotts-Kimmel, Esquire, indicating that Complainant had not responded to a letter request, dated November 18, 2004, that gave Complainant ten (10) days in which to object to a continuance.  The letter stated that if

Complainant did not object to the continuance within ten (10) days, it would be presumed that

Complainant did not oppose the continuance.



On December 2, 2004, I issued an Interim Order granting the continuance.  I concluded that PPL had established good cause for the continuance, as required by 52 Pa. Code

§1.15(b).  A Hearing Cancellation/Reschedule Notice advised the parties that the December 27, 2004, hearing was cancelled and rescheduled to Wednesday, January 12, 2005, at 10 a.m.



On December 30, 2004, PPL filed an Amended Answer With New Matter, and a Notice to Plead.  In its Amended Answer, PPL revised Paragraph 11 of its original New Matter to clarify that the statute of limitations referenced in the original document is found at 66 Pa. C.S. §3314.  PPL further amended its original New Matter to insert two additional arguments supporting denial of the Complaint.  In its first argument, PPL contended that the Complaint was barred by the Doctrines of Collateral Estoppel, Res Judicata, and Waiver, as the issues were the subject of a previous Complaint at Docket No. C‑20028924, which Mr. Stavnicky had voluntarily withdrawn, following a full hearing on May 9, 2003, before Administrative Law Judge Marlane R. Chestnut (ALJ Chestnut).  In its second argument, PPL contended that the Complaint was barred by the Doctrines of Collateral Estoppel, Res Judicata, and Waiver, as the issues were identical to those raised and fully litigated in a recent district justice proceeding, in which judgment was entered against Mr. Stavnicky.  Commission records do not indicate that a response to the Amended Answer With New Matter and Notice to Plead was filed by Complainant. 



In accordance with the provisions of the Prehearing Order, the parties provided copies of their proposed exhibits in advance of the telephonic hearing.  Mr. Stavnicky provided Complainant Exhibits 1 though 15.  Respondent provided PPL Exhibits A through K, L-1, L-2, and M-1– M-8.  


A transcribed telephonic hearing was held, as scheduled, on January 12, 2005.  PPL, who was represented by Kimberly A. Spotts-Kimmel, Esquire, moved to dismiss that portion of Mr. Stavnicky’s Complaint which questioned the validity of easement agreements entered into between PPL and Complainant’s predecessors in interest.  Tr. 14-15.  I replied that I would take the Motion under advisement, and that PPL could brief the issue.  Tr. 16.  



PPL presented the testimony of PPL forester Gary J. Owens, and 21 exhibits (including subparts of exhibits), which were admitted into evidence.  PPL also sought to introduce a transcript excerpt from the prior Complaint proceeding before ALJ Chestnut, consisting of the direct and cross-examination of tree trimmer Jeff McCullon.
  Since this proposed exhibit had not been provided to me or to Complainant in advance of the hearing, as was required by my Prehearing Order (Tr. 146-47), I reserved ruling on its admissibility.  I directed that a copy of the proposed exhibit be provided to me and to Complainant, and I permitted additional written argument concerning the admission of the transcript excerpt, if provided by January 25, 2005.



Mr. Stavnicky appeared pro se at the hearing and testified in his own behalf.  Some of Complainant’s proposed exhibits were objected to by PPL and were not admitted, but the following exhibits were admitted:  Complainant Exhibits 1, 4, 5, 6, 7, 10, 11, 14, and 15.  In addition, Mr. Stavnicky requested permission to submit a clearer version of Complainant Exhibit 2, which had not been admitted as it was illegible.  I gave Mr. Stavnicky until January 25, 2005, which was the same amount of time provided to PPL, to submit a legible version of Complainant Exhibit 2.


At the conclusion of the hearing, I admitted copies of the Formal Complaint (ALJ Ex. 1) and Answer (ALJ Ex. 2).  These documents would not otherwise be part of the evidentiary record.  52 Pa. Code §5.405(b).



On January 14, 2005, I issued an Interim Order which set forth the instructions concerning late-filed exhibits.  Parties were given until January 25, 2005 to petition

for admission of late-filed exhibits and to provide supporting argument.  In addition, the parties were given until February 2, 2005, to object to the admission of proposed exhibits.



I received copies of proposed exhibits from both PPL (prior testimony of Jeff McCullon) and Complainant (certified copy of proposed Complainant Exhibit 2).  I also received objections from each party, but Complainant’s objections related to exhibits which had previously been admitted at the January 12, 2005, hearing.  Complainant also requested that an “administrative hold” be issued, but no justification for a stay.  The request for an  “administrative hold” is specifically denied herein. 


By Interim Order dated February 3, 2005, I admitted PPL’s proposed exhibit as a record of another Commission proceeding, under 52 Pa. Code §5.407. I indicated that, while I did not condone PPL’s failure to provide exhibits one week in advance of the telephonic hearing, as required by the Prehearing Order, a misunderstanding had occurred regarding the issues to be litigated.  Also, any prejudice was mitigated since Complainant was provided more than a week to review the exhibit and file objections.  PPL’s proposed exhibit was relevant and material, as it related to the issue of tree trimming and notice.  Complainant was provided a full and fair opportunity to cross-examine Mr. McCullon in that earlier proceeding, and his cross-examination had also been included in the PPL exhibit.  I identified the prior testimony of Jeff McCullon as PPL Exhibit N, and entered it into evidence.



By the same Interim Order, dated February 3, 2005, I admitted resubmitted Complainant Exhibit 2.  This document was a certified copy of a public document on file with the Recorder’s Office of Northampton County, from the Northampton County Planning Commission, and as such, was admissible as a public record under 52 Pa. Code §5.406.  



The February 3, 2005, Interim Order also set forth a briefing schedule.  I noted that the transcript was received on February 3, 2005; therefore, I allowed until February 17, 2005, for the submission of Main Briefs and until February 24, 2005, for the submission of Reply Briefs, if any.  Two transcript corrections were also approved.



On February 9, 2005, I received a two-page Brief from Complainant which consisted of thirteen proposed findings of fact.  PPL’s counsel indicated that she had also received a copy of Complainant’s Brief.  



On February 16, 2005, I received a request for an extension of time to file PPL’s Main Brief as PPL counsel had been involved in a serious car accident.  I determined that good cause existed and, by Interim Order, granted until February 28, 2005, to file Main Briefs, and until March 7, 2005, to file Reply Briefs.


On February 25, 2005, PPL filed its Main Brief in this matter.  No Reply Briefs were received from either party as of the March 7, 2005, due date.



On March 10, 2005, I issued an Interim Order closing the record as of March 10, 2005.  The record consists of 201 pages of transcript, 22 PPL exhibits, and 10 Complainant exhibits.  This matter is now ready for a decision.  
FINDINGS OF FACT


1.
Complainant is Paul J. Stavnicky, who resides with his wife Kathleen Stavnicky at 2763 Delps Road, Danielsville, Moore Township, Northampton County, PA  18038.  Tr. 19, 58, 107; PPL Exs. A, B, F, H, I.



2.
Respondent is PPL Electric Utilities Corporation (PPL, Company, or Respondent), a public utility providing electric service to customers in the Commonwealth of Pennsylvania. 



3.
In this Complaint at Docket No. C-20043368, filed on July 14, 2004, Mr. Stavnicky is challenging the validity of PPL’s easements on his property for Pole #64126/S54244 (Pole #64126), lines, a transformer (above ground facilities) and underground lines (underground facilities).  He is also challenging PPL’s prior notice, consent and pruning practices with respect to tree trimming which occurred on November 6, 2004.  Tr. 20, 26; ALJ Ex. 1.  



4.
Mr. Stavnicky had previously filed a Formal Complaint with the Commission at Docket No. C-20028924, regarding these same issues, and a hearing was held before ALJ Chestnut on May 9, 2003, but Mr. Stavnicky withdrew his Complaint prior to issuance of an Initial Decision and prior to a final Commission Order in this matter.  Tr. 92-95; PPL Exs. J, N.



5.
At the May 9, 2003, hearing at Docket No. C-20028924, PPL presented the testimony of Jeff McCullon, an employee of PPL subcontractor Four Seasons Tree Service, which performed the November 6, 2002, tree trimming on Complainant’s property and which provided notice of the tree trimming to property owners.  Mr. Stavnicky was provided a full and fair opportunity to cross-examine Mr. McCullon at that hearing.  PPL Ex. N.



6.
Mr. Stavnicky also filed a Civil Action against PPL on October 25, 2004, in Magisterial District Court 03-3-01, which sought damages for the tree trimming incident of November 6, 2002, and which challenged the validity of the easements.  District Justice William F. Zaun entered judgment for PPL and against Mr. Stavnicky in that case, and therefore awarded no damages.  Tr. 96-97; PPL Ex. K.   



7.
PPL provided written documentation of an easement relating to the above ground facilities being disputed by Mr. Stavnicky.  This easement was granted to PP& L by Arthur S. and Alma B. Muffley, and states that PP &L also has the right to trim necessary trees and remove brush along PP &L’s facilities.  Tr. 105; PPL Ex. C.



8.
PPL produced evidence of the chain of title, showing that Mr. Stavnicky and his wife are the successors in interest to Arthur S. and Alma B. Muffley, who granted the above ground easement to PP& L, the predecessor of PPL.  Tr. 104-105; PPL Exs. A, B, C, F, H, and I.



9.
PPL provided written documentation of an easement relating to the disputed underground facilities, which extend from Pole #64126, and which serve a residential development located behind Mr. Stavnicky’s property.  Tr. 97; PPL Ex. G.   



10.
PPL produced evidence of the chain of title, showing that Mr. Stavnicky and his wife are the successors in interest to Edward Korastinsky, who granted the easement for the underground facilities to PP& L, the predecessor of PPL.  Tr. 104-105; PPL Exs. F, G, H, and I.



11.
Vegetation growth in PPL’s rights-of-way for overhead lines can adversely impact the reliability of the lines and cause outages; therefore, it must be appropriately managed. Tr. 128-130; PPL Ex. M-3.



12.
In 2002, PPL determined that it was necessary, for reliability reasons, to trim trees, including Complainant’s trees, along PPL’s 75-mile long power line circuit, in the area of Delps Road.  Tr. 128-130.



13.
PPL contracted with Jaflo Tree Service (Jaflo) to perform tree trimming and pruning along Delps Road.  Jaflo subcontracted the work out to Four Seasons Tree Service (Four Seasons), which employed Jeff  McCullon as a tree trimmer.  The PPL contract required all tree trimming and pruning to be performed in accordance with industry guidelines and PPL specifications.  Tr. 136-137; PPL Ex. N at 124-125.  



14.
Under the industry standards which PPL requires its contractors and subcontractors to follow, trees are to be trimmed with directional pruning, as sanctioned by the United States Forest Service and the National Arbor Day Association.  In directional pruning, the tree is trimmed as little as possible, but in a way that growth occurs away from the lines.  Tr. 135.



15.
The PPL contract also required that Jaflo and its subcontractors notify customers and/or property owners along the tree-trimming route through a knock on the door and, if the customer is not home, through a door hanger information packet, which provides notice of the upcoming tree trimming and contact numbers.  Tr. 131-132.  This notice is to be provided approximately two to three weeks before the scheduled tree maintenance work.  Tr. 133.


16.
Four Seasons employee Jeff McCullon provided Mr. Stavnicky with two to four weeks’ advance notice of the tree trimming to be performed on his property.  PPL Ex. N at 123-124. 


17.
On November 6, 2002, Four Seasons performed tree trimming work on Complainant’s property and followed PPL specifications, including the requirement to use directional pruning methods.  Tr. 131; PPL Ex. N at 125.  



18.
PPL forester Gary Owens inspected the work after its completion and confirmed that Four Seasons had used directional pruning methods and that Mr. Stavnicky’s trees were not “topped”.  Tr. 131, 165, 181.



19.
Immediately after the tree trimming was completed on November 6, 2002, the Four Seasons crew removed all visible debris from the ground.  However, some debris was caught in the tree branches and was subsequently dislodged by wind or gravity.  Thus, when the tree trimming work was observed by Mr. Stavnicky on November 7, 2002, debris was present on the ground.  Tr. 56; PPL Ex. N at 126-127.



20.
Mr. Stavnicky contacted PPL about the debris the next morning, which was November 8, 2002, and within an hour or two of that call, Four Seasons returned to Mr. Stavnicky’s property to clean up the debris.  Mr. Stavnicky was satisfied with the clean-up that was done on that date.  Tr. 56; PPL Ex. N at 125-128.
DISCUSSION


In his Complaint, Mr. Stavnicky requested that the Commission order PPL to remove Pole #64126, lines, a transformer, and underground lines from his property.  In addition, Mr. Stavnicky contended that PPL provided unreasonable service in that it trimmed trees on his property without notice and without his consent.  As the party seeking affirmative relief, Mr. Stavnicky bears the burden of proof as to these issues.  66 Pa. C.S. §332(a).  Burden of proof means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  


To satisfy his burden of proof, a complainant must first establish a prima facie case that the utility has breached a duty owed to him through violation of a law which the Commission has jurisdiction to administer, or through noncompliance with a regulation or Order of the Commission.  66 Pa. C.S. §701; Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980). 



If a complainant establishes a prima facie case, then the burden of going forward with the evidence shifts to the utility, to rebut complainant’s case with evidence that is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.
Preliminary legal issues



In its original Answer and New Matter, PPL raised the affirmative defenses of consent, estoppel, laches, statute of limitations, and waiver,
 and further asserted that the Commission does not have subject matter jurisdiction over the property issues.  In its Amended Answer With New Matter, PPL raised the additional affirmative defenses of collateral estoppel and res judicata, as well as waiver.  At the hearing, PPL moved to dismiss that portion of Mr. Stavnicky’s Complaint which questioned the validity of easement agreements.  These matters will be addressed prior to a discussion of the merits of the Complaint.

Consent, Estoppel, Laches, and Waiver



These affirmative defenses were raised by PPL in response to Complainant’s request that the Commission order PPL to remove Pole #64126 and underground lines and related facilities.  Essentially, they relate to PPL’s contention that Mr. Stavnicky acquiesced in the placement of the facilities and/or lacked due diligence in seeking their removal and that PPL was thereby prejudiced.  See, e.g., In Re Appeal of Kenton E. and Charlene R. Kreider, 808 A.2d 340 (2002); Bullock v. Bullock, Jr., 432 Pa. Super. 643, 639 A.2d 826 (1994).



For the reasons stated in a subsequent section of this Initial Decision, these defenses, which were not addressed by PPL in its Brief, are moot.  Since I conclude, in this Initial Decision, that the Commission does not have subject matter jurisdiction over Mr. Stavnicky’s property issues, there is no need to address these related defenses.

Collateral Estoppel, Res Judicata, and Waiver



PPL contended that Mr. Stavnicky’s Complaint was barred by the Doctrines of Collateral Estoppel, Res Judicata, and Waiver in that the issues are similar to those raised by Complainant in Paul J. Stavnicky v. PPL Electric Utilities Corporation, Docket No. C-20028924 (Stavnicky I).  Complainant voluntarily withdrew this earlier Complaint, following a full hearing before ALJ Chestnut, but prior to issuance of an Initial Decision.  PPL argued that Complainant had already been provided a full and fair opportunity to be heard regarding the issues, and, by withdrawing his Complaint, had waived his rights to subsequently litigate these issues.  PPL did not provide any further legal argument in its Brief on these contentions.



In Safeguard Mutual Insurance Company v. Ethel Williams et al., 463 Pa. 567, 345 A.2d 664 (1975); 1975 Pa. LEXIS 1021, the Pennsylvania Supreme Court discussed the elements necessary to prevail on the affirmative defense of collateral estoppel.  A plea of collateral estoppel is valid if: (1) the issue decided in the prior adjudication was identical with the one presented in the later action; (2) there was a final judgment on the merits; (3) the party against whom the plea is asserted was a party or in privity with a party to the prior adjudication; and (4) the party against whom it is asserted had a full and fair opportunity to litigate the issue in question in a prior action.



A party asserting a defense of res judicata must show the concurrence of four conditions:  (1) identity of issues; (2) identity of causes of action; (3) identity of persons and parties to the action; and (4) identity of the quality or capacity of the parties suing or being sued.  Once it is determined that these conditions have been met, the only remaining inquiry is to determine whether the ultimate and controlling issues have been actually decided in a prior proceeding, in which the parties had an opportunity to appear and assert their rights.  Thompson v. Karastan Rug Mills, 228 Pa. Super. 260, 323 A.2d 341 (1974); 1974 Pa. Super. LEXIS 1581.   



In Stavnicky I, it is uncontroverted that Complainant withdrew the Complaint prior to any final decision on the merits.  Tr. 33, 94-95; PPL Ex. J.  Accordingly, res judicata and collateral estoppel cannot be successfully asserted as there has been no final decision on the merits.  PPL has not provided any support for its contention that this Complaint is barred by the Doctrine of Waiver, other than its statement that Complainant voluntarily withdrew his Complaint in Stavnicky I.  There is no indication that the withdrawal was granted “with prejudice” or was conditioned upon an agreement to forgo further litigation.  I conclude that PPL has not shown how a voluntary withdrawal equated to a waiver of a right to further litigate the issue.  


PPL further asserted in its Amended Answer With New Matter that Mr. Stavnicky’s Complaint is barred by the Doctrines of Collateral Estoppel, Res Judicata, and Waiver in that the issues raised in the instant Complaint (Stavnicky II) are identical to those raised by Complainant in a Complaint filed on October 25, 2004, and fully litigated before District Magistrate Zaun in Magistrate District (M.D.) No. 03-3-01, Northampton County.  PPL did not provide any further legal argument on this issue in its Brief.



The Magisterial District (M.D.) Complaint, a copy of which was entered into the record as PPL Ex. K, referenced Mr. Stavnicky’s position that PPL does not have a valid easement on his property, but primarily focused upon the November 6, 2002, tree trimming incident.  As relief, Complainant requested monetary damages for his trees, as well as removal of Pole #64126.  Mr. Stavnicky confirmed that he was seeking damages in that case.  Tr. 33-34.  District Justice Zaun entered judgment for PPL and therefore awarded no damages to Mr. Stavnicky. PPL Ex. K. 



It is well settled that the Commission cannot award damages.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  Therefore, the issues to be decided in the instant case are not identical to the issues in the M. D. Complaint.  Also, the public utility service issues in the instant case involve a determination of whether PPL’s tree trimming practices with respect to Complainant were reasonable.  Tree trimming is a public utility service, and the Commission has primary jurisdiction to prescribe reasonable service standards to be followed by public utilities.  West Penn Power Company v. Pa. P.U.C., 134 Pa. Commw. 53, 578 A.2d 75 (1990)
; Elkin v. Bell of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980); Boczar v. PPL Electric Utilities Corporation, Docket No. C-20016332, Opinion and Order entered February 10, 2003, p. 7.  Magisterial District Court jurisdiction does not extend to determining and prescribing reasonable service standards for public utilities.  Furthermore, Magisterial District Courts do not have jurisdiction to decide real property rights, and cannot determine whether PPL has a valid easement for its facilities on Complainant’s property.  42 Pa. C.S. §1515(a).



For the foregoing reasons, I conclude that res judicata and collateral estoppel cannot be successfully asserted in this case based upon the M.D. Complaint.  Both defenses require an identity of issues and, as discussed above, the issues decided could not be identical because the M. D. Court does not have jurisdiction over these matters.  Furthermore, the  M.D. Complaint would have involved issues related to damages, and the Commission cannot award damages.  Also, PPL has not provided any support for its contention that this Complaint is barred by the Doctrine of Waiver, as a result of the prior M.D. Court litigation.  Therefore, I do not conclude that the instant Complaint is barred under the Doctrine of Waiver.

Statute of Limitations



PPL claimed that 66 Pa. C.S. §3314 barred Mr. Stavnicky’s property issues as the action was not commenced within three years of placement of Pole #64126 in 1976.  Tr. 115.  The instant Complaint was filed on July 14, 2004, which is well beyond the three-year period.  Section 3314 of the Public Utility Code, 66 Pa. C.S. §3314, states in pertinent part:

No action for recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which liability therefor arose, except as otherwise provided in this part.



In Boczar v. PPL Electric Utilities Corporation, supra, the Commission considered a similar contention that a complainant’s property claims concerning utility facilities were barred by 66 Pa. C.S. §3314.  The Commission agreed that such claims were barred by the three-year statute of limitations because the facilities in question had been installed more than three years prior to the filing of the Complaint.  However, the Commission also proceeded to address whether it had subject matter jurisdiction, and determined that the Complaint as to property issues should be dismissed on that basis. 



Since I conclude below that the Commission does not have subject matter jurisdiction to decide Mr. Stavnicky’s property issues, the statute of limitations claim as to the property issues is moot.  There is no valid statute of limitations defense to Mr. Stavnicky’s tree trimming issues, as the Complaint was filed within three years of the November 6, 2002, tree trimming incident.  ALJ Ex. 1.

Subject Matter Jurisdiction



PPL moved to dismiss the property issues in this proceeding due to lack of subject matter jurisdiction.  Tr. 14-15.  Its Brief contains an excellent discussion of the case law, and I am persuaded, for the reasons set forth below, that Mr. Stavnicky’s claims concerning the validity and scope of PPL’s easements should be dismissed.  The Commission has only asserted jurisdiction in cases involving the existence, rather than the scope and validity, of an easement.



The Commission has only those duties, powers, responsibilities and jurisdiction as were expressly or by necessary implication given to it by the Legislature.  Rogoff v. The Buncher Company, 395 Pa. 477, 151 A.2d 83 (1959); Western Pennsylvania Water Company, 10 Pa. Commw. 533, 311 A.2d 370 (1973).  The Pennsylvania Supreme Court has held that the Commission does not have jurisdiction to determine the scope and validity of an easement.  Fairview Water Company v. Pa. P.U.C., 509 Pa. 384, 393, 502 A.2d 162, 167 (1985).



The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. P.U.C., 157 Pa. Super. 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exits.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).



In Boczar v. PPL Electric Utilities Corporation (Boczar), supra, a case cited by PPL and with property issues similar to the instant case, complainant alleged that the utility was not authorized to place its poles, transformers, and cable lines on his property.  The Commission noted that the utility produced right-of-way agreements for the facilities in question and concluded that it was without jurisdiction to determine property rights concerning these easements, citing to In re: Lou Amati/Amati Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc. (Amati) Docket No. C-00945842, Order entered October 25, 1996.  In Amati, the Commission had ruled that questions involving trespass and whether or not utility facilities are located pursuant to valid easements are exclusively within the jurisdiction of the Courts of Common Pleas.



In Messina v. Bell Atlantic-Pennsylvania (Messina), Docket No. C-00968225, Order entered September 23, 1998, the Commission carefully observed the limits of its jurisdiction, as recognized in Amati, and determined that it could adjudicate cases involving the existence, rather than the scope and validity, of an easement.  A similar determination was recently made by the Commission in Robert S.J. Nigro v. PPL Electric Utilities Corporation (Nigro), Docket No. C-00003242, Order entered October 26, 2004, wherein the utility in question was unable to produce a written instrument purporting to grant a right-of-way across complainant’s property.  While the utility in Nigro had claimed an easement by prescription, the Commission concluded that it was without jurisdiction to determine prescriptive easements.



In Eleanor Daly-Sergi v. PPL Electric Utilities Corporation, Docket No. C‑20031906,
 another case involving a right-of-way dispute with no written documentation of an easement, ALJ Jandebeur harmonized the Amati and Messina results in her Initial Decision, concluding, as a matter of law, that the Commission has subject matter jurisdiction “as to the existence of the right of way, but not the validity of it.” 



Accordingly, I conclude that subject matter jurisdiction in right-of-way disputes extends only to cases wherein there is no written documentation of an easement.  If PPL produces an instrument purporting to show a grant of authority for a right-of-way concerning Complainant’s property, then the Commission’s inquiry should be at an end.  The Commission is without subject matter jurisdiction to rule upon the validity or scope of that easement, as such jurisdiction is exclusively within the Courts of Common Pleas.  Fairview Water Company, supra.
Right-of-way documentation


In this proceeding, PPL introduced two easement documents, which were identified for the record as PPL Exs. C and G.  PPL Ex. C is the easement relating to Pole #64126, overhead wires, and related above ground facilities on Complainant’s property.  PPL Ex. G is the easement relating to the underground facilities which extend from Pole #64126, and  which serve a residential development located behind Mr. Stavnicky’s property.



PPL also produced evidence of the chain of title, showing that Mr. Stavnicky and his wife are the successors in interest to Arthur S. and Alma B. Muffley, who granted the above ground easement (PPL Ex. C) to PP& L, the predecessor of PPL.  Tr. 104-105; PPL Exs. A, B, C, F, H, and I.  Similarly, PPL produced evidence of the chain of title, showing that Mr. Stavnicky and his wife are the successors in interest to Edward Korastinsky, who granted the easement for underground facilities (PPL Ex. G) to PP& L, the predecessor of PPL.  Tr. 104-105; PPL Exs. F, G, H, and I.



Mr. Stavnicky expressly acknowledged that he was challenging the validity of the easements produced by PPL.  Tr. 20.  For example, Mr. Stavnicky questioned whether the pole description in the easement matched Pole #64126 on his property.  Tr. 30.  Mr. Stavnicky also contended that PPL did not comply with a plot plan that had been recorded in the Office of the Recorder of Deeds, Northampton County, and that the property deeds in the chain of title do not mention easements or rights-of-way for the facilities.  Complainant Ex. 2; PPL Ex. F; Complainant’s Brief, ¶¶7, 8, 9, 11, 13.  These issues are not properly before the Commission but must be brought in the local Court of Common Pleas.



Since PPL presented written documentation of easements, and the Complainant’s property issues relate to the scope and validity of these easements, the Commission’s inquiry must end.  That portion of Mr. Stavnicky’s Complaint which raises property issues will be dismissed due to lack of subject matter jurisdiction.
Tree trimming


Mr. Stavnicky testified that PPL trimmed trees on his property on November 6, 2002, and that this tree trimming was performed without notice and without his consent.  In addition, Mr. Stavnicky contended that the trimming was performed unreasonably in that his trees were “topped” (Complainant Ex. 15) and that the workers left without cleaning up debris.
  Tr. 25-26.  Mr. Stavnicky also alleged in his Complaint that he did not consent to the tree trimming, but did not offer testimony on that subject.  ALJ Ex. 1.



Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501 et seq, provides, in pertinent part, as follows:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.



In West Penn Power Company v. Pa. P.U.C. (West Penn), supra, the Commonwealth Court ruled that vegetation maintenance is a public utility service under Section 102 of the Public Utility Code (Code), 66 Pa. C.S. §102.  The Court concluded that a utility’s removal of 74 trees in its right-of-way and its failure to notify the landowner of the tree removal constituted unreasonable public utility service, in violation of Section 1501 of the Code.  A utility must provide reasonable service and must use reasonable means to identify and notify affected property owners of planned vegetation maintenance .  While the tree removal had been performed by an outside contractor in West Penn, the utility retained its responsibility to provide reasonable, safe, and adequate public utility service. 



As part of its standard practice, PPL engages outside contractors for tree trimming and permits its contractors to subcontract this work.  Tr.136.  Even though a subcontractor performed the tree trimming in this case (Tr. 131), PPL retained the responsibility to provide the service in compliance with Section 1501 of the Code.  West Penn, supra; see also, Initial Decision of Administrative Law Judge Corbett in Motto v. West Penn Power Company, 1995 Pa. PUC LEXIS 147, aff’d, in relevant part, by the Commission at Docket No, C-00956658 (April 1, 1996).



Based upon the foregoing, I conclude that Mr. Stavnicky has established a prima facie case under Section 1501 of the Code concerning notice and the reasonableness of the tree trimming service.  The burden of going forward therefore shifts to PPL to rebut the prima facie case with evidence that is at least co-equal.  Poorbaugh v. West Penn Power Company, supra. 



PPL presented the testimony of its forester, Gary J. Owens, who manages PPL’s vegetation maintenance program on its electric transmission and distribution system.  Tr. 89-90.  PPL also provided, as an exhibit (PPL Ex. N), the prior testimony in Stavnicky I of Jeff McCullon, the subcontractor employee who actually performed the tree trimming service.  Tr. 131.  



In 2002, PPL determined that it was necessary, for reliability reasons, to trim trees, including Complainant’s trees, along PPL’s 75-mile long power line circuit, in the area of Delps Road.  Tree trimming must be done periodically to avoid service outages which occur when vegetation grows into the power lines.  Tr. 128-130. 



PPL entered into a contract with Jaflo Tree Service (Jaflo) to perform tree trimming and pruning along Delps Road.  Jaflo subcontracted the work out to Four Seasons Tree Service (Four Seasons), which employed Jeff  McCullon as a tree trimmer.  The PPL contract required all tree trimming and pruning to be performed in accordance with industry guidelines and PPL specifications.  Tr. 136-137; PPL Ex. N at 124-125.  Under these standards, trees are to be trimmed with directional pruning, which is sanctioned by the United States Forest Service and the National Arbor Day Association.  In directional pruning, the tree is trimmed as little as possible, but in a way that growth occurs away from the lines.  Tr. 135.



The PPL contract also required that Jaflo and its subcontractors notify customers and/or property owners along the tree-trimming route through a knock on the door and, if the customer is not home, through a door hanger information packet, which provides notice of the upcoming tree trimming and contact numbers.  Tr. 131-132.  This notice is to be provided two to three weeks before the scheduled tree maintenance work.  Tr. 133.


Four Seasons’ employee Jeff McCullon testified in Stavnicky I that he provided two to four weeks’ advance notice to Mr. Stavnicky of the tree trimming.  While he could not specifically recall placing a door hanger notice on Mr. Stavnicky’s door, he recalled seeing the door hanger notice on that door at some point prior to performing the tree trimming.  PPL Ex. N at 123-124.



Mr. McCullon further testified that his employer Four Seasons performed the November 6, 2002, tree trimming work on Complainant’s property in accordance with PPL’s specifications.  PPL Ex. N at 125.  Mr. Owens inspected the work after its completion and confirmed that Four Seasons had used directional pruning methods and that Mr. Stavnicky’s trees were not “topped”, as had been alleged.  Tr. 131, 165, 181.



Immediately after the tree trimming was completed on November 6, 2002, the Four Seasons crew removed all visible debris from the ground.  However, some debris was caught in the tree branches and was subsequently dislodged by wind or gravity.  PPL Ex. N at 126-127.  Thus, when the tree trimming work was observed by Mr. Stavnicky on November 7, 2002, debris was present on the ground.  Mr. Stavnicky contacted PPL about the debris the next morning, which was November 8, 2002, and within an hour or two of that call, Four Seasons returned to Mr. Stavnicky’s property to clean up the debris.  Tr. 56; PPL Ex. N at 125-128.  Mr. Stavnicky was satisfied with the clean-up that was done on that date.  PPL Ex. N at 128.   



I conclude that PPL has presented evidence in response to Mr. Stavnicky’s contentions which is co-equal, on the issue of notice, and more than co-equal on the issue of tree trimming practices.  While Mr. Stavnicky failed to provide any evidence concerning his allegation as to tree trimming consent, I find that PPL had a responsibility under Section 1501 of the Code to perform tree trimming so as to prevent service outages.  It therefore took measures to secure easements which allowed for vegetation maintenance, so that property owner consent would not be an issue.



While I find co-equal evidence as to landowner notice, I observed that PPL’s evidentiary presentation was complicated by the unavailability of Mr. McCullon.  While Mr. McCullon’s unavailability was attributable to the subcontractor’s unavailability (as Four Seasons no longer performs tree trimming in the area), future subcontractor witness unavailability, where the subcontractor is available, could be accommodated if contractors/subcontractors were required to keep business records as to property owner notice.  The custodian of the business records could then testify as to date, time, and manner of notice that was given to the property owner.  Pennsylvania Rules of Evidence (Pa. R.E.) 803(6).



Since PPL presented evidence which was at least co-equal on the tree trimming practices, consent, and notice issues, the burden of going forward shifts back to Mr. Stavnicky, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, supra.  Mr. Stavnicky failed to rebut this evidence and therefore, he has not met his burden of proof.  Tr. 190.  Thus, his Complaint as to tree trimming practices, notice and consent will be denied.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter involving public utility service.  66 Pa. C.S. §§102, 501, 701, 1501.



2.
The Complainant has the burden of proof in this proceeding.  66 Pa. C.S. §332(a).



3.
Res judicata and collateral estoppel are not available as affirmative defenses if the element of finality of the prior action has not been satisfied.  Safeguard Mutual Insurance Company v. Ethel Williams et al., 463 Pa. 567, 345 A.2d 664 (1975); 1975 Pa. LEXIS 102; Thompson v. Karastan Rug Mills, 228 Pa. Super. 260, 323 A.2d 341 (1974); 1974 Pa. Super. LEXIS 1581.



4.
While the Commission has no authority to award damages to complainants (Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977)), it has primary jurisdiction to prescribe reasonable service standards to be followed by public utilities.  West Penn Power Company v. Pa. P.U.C., 134 Pa. Commw. 53, 578 A.2d 75 (1990); Elkin v. Bell of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980); Boczar v. PPL Electric Utilities Corporation, Docket No. C‑20016332, Opinion and Order entered February 10, 2003, p. 7.



5.
Magisterial District Courts do not have jurisdiction to determine and prescribe reasonable service standards for public utilities, and do not have jurisdiction to determine whether PPL has valid easements for its facilities on Complainant’s property.  42 Pa. C.S. §1515(a).



6.
The Commission does not have jurisdiction to determine the scope and validity of an easement.  Fairview Water Company v. Pa. P.U.C., 509 Pa. 384, 393, 502 A.2d 162, 167 (1985).



7.
Vegetation maintenance on transmission line rights-of-way, performed by or on behalf of utilities, is a public utility service under Section 102 of the Public Utility Code, 66 Pa. C.S. §102.  West Penn Power Company v. Pa. P.U.C., 134 Pa. Commw. 53, 578 A.2d 75 ( 1990); rehearing den., 1990 Pa. Comm. LEXIS 480; appeal den., 527 Pa. 660, 593 A.2d 429 (1991).



8.
Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, requires that PPL provide public utility service to its customers in an adequate, efficient, safe and reasonable manner and that it provide this service on a reasonably continuous basis, without unreasonable interruptions and delay.



9.
Complainant failed to prove that the tree trimming, performed by or on behalf of PPL on Complainant’s property, on November 6, 2002, constituted unreasonable public utility service, under 66 Pa. C.S. §1501.



10.
Complainant failed to prove that he was not provided prior notice of the tree trimming or that his consent to the tree trimming was required.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the property dispute concerning the scope and validity of easements in the Formal Complaint filed by Paul J. Stavnicky against PPL Electric Utilities Corporation, at Docket No. C-20043368, is hereby dismissed for lack of subject matter jurisdiction.



2.
That the remainder of the Formal Complaint filed by Paul J. Stavnicky against PPL Electric Utilities Corporation, at Docket No. C-20043368, is hereby denied.



3.
That the stay of this proceeding requested by Complainant is hereby denied.  
Date:
May 23, 2005




____________________________








Kandace F. Melillo








Administrative Law Judge
� PPL did not file a Preliminary Motion under 52 Pa. Code §5.101(a)(1) concerning its assertion that the Commission lacks subject matter jurisdiction.


� PPL indicated that Four Seasons Tree service, who was Mr. McCullon’s employer, was no longer providing tree trimming service in the area.  Thus, PPL contended that Mr. McCullon was unavailable.  Tr. 131, 198, PPL Ex. N at 118.  


� See, Pa. Rule of Civil Procedure 1030.


� The full citation is West Penn Power Company v. Pa. P.U.C., 134 Pa. Commw. 53, 578 A.2d 75 (1990); rehearing den., 1990 Pa. Comm. LEXIS 480; appeal den., 527 Pa. 660, 593 A.2d 429 (1991).


� A Final Order, recognizing that ALJ Jandebeur’s Initial Decision had become final without further Commission action, was entered on January 31, 2005.


� While Complainant did not specifically allege unreasonable tree trimming practices in his Complaint, it was raised in his testimony, and was responded to by PPL in its portion of the case.
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