BEFORE THEPRIVATE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Janelle Mockaitis




:








:


v.





:

F-01427360 








:

PECO Energy Company



:

INITIAL DECISION
Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING



On March 11, 2004, Ms. Janelle Mockaitis (“Complainant”) filed the above captioned Formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”).  She alleged that her electric bills were too high and she was being charged too much for her electric service.  She also alleged that her usage was not being correctly recorded.  Ms. Mockaitis requested a refund for any overbilling for her electric service.  



On April 5, 2004, PECO filed its Answer to the Complaint denying the material allegations made by Ms. Mockaitis.  PECO further responded that the Company conducted an appliance analysis based on information provided by the Complainant via telephone.  The Complainant was not satisfied with the results of the analysis, which showed that Ms. Mockaitis had the potential to use the billed usage each month.  
An Interim Order dated April 8, 2004, requested the parties to consider attempting to resolve the dispute between them.  On June 3, 2004, the Mediator assigned reported that the Complainant requested a telephonic hearing.

An Initial Telephonic Hearing Notice dated September 7, 2004, was sent to the parties stating a scheduled telephonic hearing for Tuesday, February 1, 2005 at 10:00 a.m.  The Notice also stated that Administrative Law Judge (“ALJ”) Angela T. Jones would preside over the hearing.

A Prehearing Order was issued on January 6, 2005, advising the parties of the date and time of the scheduled hearing, and that the case could be dismissed if they failed to appear for the hearing and failed to obtain a continuance.  The Prehearing Order also reminded the parties of their responsibility to notify me of any change in the telephone number where they could be contacted for the hearing.  Furthermore, the Prehearing Order stated that a request for a change of the scheduled hearing date must be in writing no later than five (5) days prior to the hearing and sent to the presiding ALJ and all parties of record.

In accordance with the Prehearing Order via Federal Express mail dated January 21, 2005, PECO submitted three (3) copies of two (2) proposed exhibits for possible use at the Initial Telephonic Hearing.  Ms. Mockaitis did not present any proposed exhibits.

The Initial Telephonic Hearing convened as scheduled on February 1, 2005.  Ms. Mockaitis appeared pro se and testified on her own behalf.  PECO was represented by Ms. Mary McFall Hooper, Esquire, accompanied by two (2) Company witnesses.  After Ms. Mockaitis presented her case, it was revealed that the proposed Company exhibits were sent to an incorrect mailing address for the Complainant.  Ms. Mockaitis represented that she did not have access to a facsimile machine.  Consequently, the hearing was continued to be scheduled for a future date so that Ms. Mockaitis could obtain the Company exhibits.

On March 3, 2005, a Telephone Hearing Notice was sent to the parties stating a telephone hearing was scheduled on Monday, April 11, 2005 for this dispute.  On March 24, 2005, PECO sent three (3) copies of three (3) proposed exhibits for the telephonic hearing showing that the correct address was used for Ms. Mockaitis.

The further telephone hearing was convened as scheduled on April 11, 2005.  Ms. Janelle appeared at the hearing pro se and cross examined the Company witnesses on her own behalf.  Ms. Lisa Lutz, Esquire appeared on behalf of the Company, presenting the testimony of two witnesses, Mr. Timothy C. Fisher and Mr. Anthony J. Costello and introduced three (3) exhibits, which were admitted into the record without objection.  The testimony generated a transcript of fifty-five (55) pages.  No briefs were filed.  This matter is now ripe for decision.

FINDINGS OF FACT

1. Ms. Mockaitis’ Complaint is referring to her former residence at an apartment, 920 Queen Street, Pottstown, Pennsylvania 19464.  Tr. 5-6.

2. Ms. Mockaitis first moved into her apartment on Queen Street in January 2002 and became a PECO residential electric service customer.  Tr. 6, 10, 50.

3. Ms. Mockaitis testified that she had a normal electric bill of approximately $50-$60 with the highest bill of $80 experienced during the winter.  Tr. 6.
4. Ms. Mockaitis had oil heat, not gas, new water heaters but an older furnace.  Tr. 6.

5. Around May 2003, Ms. Mockaitis experienced significantly high electric bills within the $100 - $130 per month range, causing the Complainant to complain to PECO.  Tr. 7, 11. 

6. Ms. Mockaitis testified that PECO responded that her heat was the reason her bill was high.  Tr. 7

7. Ms. Mockaitis testified that a new furnace was installed for her apartment around October 2003. Tr. 7, 11.
8. The installation of the new furnace did not change the amount of Ms. Mockaitis’ electric bill.  Tr. 7, 11.  

9. Ms. Mockaitis does not have any space heaters and does not have a dishwasher.  Tr. 8.

10. PECO sent someone to Ms. Mockaitis’ residence who reported that everything seemed fine except the microwave.  Tr. 8.

11. Ms. Mockaitis testified that the report she received said her microwave was running lower than she believed it was. Tr. 8.

12.  Ms. Mockaitis kept experiencing increasing amounts in bills every month—even as it became spring; so she complained again to PECO.  Tr. 8.
13. Ms. Mockaitis compared her energy bill with a woman a block away that had the same type of house with more utilities than she, but found the woman was paying half as much as Ms. Mockaitis.  Tr. 8.

14. Ms. Mockaitis testified that she only ran the washer and dryer on weekends, she left no lights or TVs on when not in the apartment and the maximum amount of time anything ran was three hours.  Tr. 8-9.

15. Ms. Mockaitis testified that she spent less and less time at her apartment because she was moving out; yet, her bills for electric service kept increasing.  She said she wasn’t even using anything at the apartment.  Tr. 9.

16. Ms. Mockaitis does use air conditioning over the summer but doesn’t run it during the day and only a few hours at night.  Tr. 9-10.

17. Ms. Mockaitis moved out of the Queen Street apartment in the summer of 2004.  Tr. 12.

18. Ms. Mockaitis is no longer a PECO customer and has moved to Boyertown. Tr. 12, 42-43.

19. Ms. Mockaitis was the sole occupant of the Queen Street apartment.  Tr. 13‑14.

20. The Queen Street apartment has four (4) rooms.  Tr. 14.

21. The apartment had an electric stove, a TV, a computer, a refrigerator and microwave, no dishwasher, and an electric washer and dryer.  Tr. 14-15.

22. Ms. Mockaitis’ last month billed for electric service usage with PECO was July 2004. Tr. 15.

23. Ms. Mockaitis noticed a change in the amount of her electric service bill from PECO from May 2003 through July 2004.  Tr. 17.

24. Mr. Tim C. Fisher is a high bill field representative at PECO.  Tr. 30.
25. A high bill field representative goes out to the property of the customer, tests the wiring with a drop-load test to ensure the wiring is sound and tests the meter and checks the potential for electric usage at the property.  Tr. 31.
26. On October 27, 2003, Mr. Fisher performed a field investigation at the Queen Street apartment.  First Mr. Fisher verified that the meter and the reading were in line and correct.  Next a drop-load test was performed meaning all appliances and as many electric items as possible are unplugged to idle the disk on the meter in order to determine the safety of the wiring and whether foreign load exists.  Tr. 32 and PECO Exhibit 2 page 2 of 3. 
27. Mr. Fisher performed a pass-load test next using a 920 watt microwave.  Mr. Fisher verified that 818 watts showed on the meter, showing that the meter register was good.  Tr. 32 and PECO Exhibit 2 page 2 of 3.

28. Mr. Fisher explained to Ms. Mockaitis that there was no foreign wiring or grounds showing evidence that the meter was good.  Then a cost estimate was done.  Tr. 32 and PECO Exhibit 2 page 2 of 3.

29. As a result of the meter test performed by Mr. Fisher, it is his opinion that the meter was working properly.  Tr. 33.

30. Mr. Fisher performed an analysis of the appliances at Ms. Mockaitis’ apartment.  The reason for the analysis test is to determine the potential usage of electricity within the apartment.  Tr. 33.

31. A cost estimate sheet was used to record and determine the potential electric usage at Ms. Mockaitis’ Queen Street apartment.  Tr. 34 and PECO Exhibit 2 page 3 of 3.
32. The potential usage for the Queen Street apartment is as follows:



Item




Usage 




a. lighting



65 kilowatt-hours




b. television



48 kilowatt-hours




c. stereo



25 kilowatt-hours




d. computer



50 kilowatt-hours




e. refrigerator



200 kilowatt-hours




f. range and microwave (together)
190 kilowatt-hours




g. one washer/one dryer

120 kilowatt-hours




h. hot water heater (one person)
250 kilowatt-hours




i. vacuum



7 kilowatt-hours



Subtotal KWH



955 KWH
Tr. 34-35 and PECO Exhibit 2 page 3 of 3.

33. The potential usage excluding air conditioning and heating for domestic use is 955 kilowatt-hours.  Tr. 35 and PECO Exhibit 2 page 3 of 3.

34. The daily average use based on the domestic use figures is 31.8 kilowatt-hours (955 KWH per month divided by 30 days per month).  Tr. 35 and PECO Exhibit 2 page 3 of 3.

35. Heating and air-conditioning would be supplemental to the 31.8 kilowatt-hours daily average use for Ms. Mockaitis at the Queen Street apartment.  Tr. 36. 
36. The tests performed by Mr. Fisher were discussed with Ms. Mockaitis and he indicated to her that the potential for usage at the amount she was billed existed.  Tr. 36.

37. The report for potential use erroneously reported the property had six to eight rooms when the property instead had four rooms.  Tr. 37.

38. Mr. Fisher further reported 38.9 kilowatt-hours daily average use during the winter for hot water, and 37.4 kilowatt-hours daily average use during the summer (figures include heating and air conditioning).  Tr. 37-38.

39. Mr. Anthony J. Costello is a regulatory assessor employed by PECO.  Tr. 40.

40. A regulatory assessor reviews customer complaints filed with the PUC against PECO for timely and accurate response.  Tr. 40.

41. PECO Exhibit 1 provides a record of Ms. Mockaitis’ account at 920 Queen Street, First floor, Pottstown under account number 40-18-05-032083 for the billing period of January 28, 2003 to July 30, 2004.  Tr. 41-42 and PECO Exhibit 1.

42. The customer’s final bill was rendered July 30, 2004 with a final balance of $1,726.82.  Tr. 42.

43. The customer did not participate in the CAP discount program while obtaining residential electric service from PECO.  Tr. 43.

44. The meter readings during the customer’s account were actual readings not estimates.  Tr. 43 and PECO Exhibit 1.

45. The daily average usage is a simple calculation of the usage divided by the number of days.  It is listed in column four of PECO Exhibit 1 for each month.  Tr. 44.

46. The last payment received on Ms. Mockaitis’ PECO account for residential electric service was on September 17, 2004 for $100.00.  Tr. 44 and PECO Exhibit 1 page 2 of 2.

47. The Bureau of Consumer Services (“BCS”) informal complaint decision found that the bills were correct as rendered, and a payment arrangement was issued to pay a $134.00 budget each month, with a $15.00 installment toward the arrearage, totaling $149.00 each month to begin with the March 2004 due date.  Tr. 45 and PECO Exhibit 3.
48. The customer has not complied with the BCS decision. Tr. 45.

49. PECO does not issue payment arrangements on final bills.  Tr. 45-46.

50. PECO’s position is to have the customer pay the final balance of $1,726.82 within two weeks of rendering the decision.  Tr. 46.

51. Ms. Mockaitis pointed out the usage for 2/25/03 at 656 KWH and a bill of $89.64 versus the usage for 6/25/04 at 652 KWH and a bill of $92.81.  The former date is of more usage but billed less than the latter.  Tr. 49 and PECO Exhibit 1.

52. Ms. Mockaitis also pointed out that the usage in January and February, 2003 was 823 KWH and 656 KWH, respectively, yet the usage in January and February, 2004 is a marked increase.  Tr. 50 and PECO Exhibit 1.

53. Mr. Costello testified that differentials in usage could be affected by variations in outside temperature—if it is colder outside, your heater and water heater will cycle more often than if it is warmer outside.  Tr. 52.

DISCUSSION


This Complaint is about a high bill dispute for a residential customer that is no longer a PECO customer.  Ms. Mockaitis was concerned about the amount of her electric bills and the fact that they were increasing when she determined that she did not change the temperature in like seasons over the years and towards the end of her occupation of the Queen Street apartment when she was not home very much.  Ms. Mockaitis is disputing the amount of her bills from May 2003 through July 2004.  As the Complainant seeking affirmative relief from the Commission, Ms. Mockaitis has the burden of proving the Complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Public Utility Code, 66 Pa. C.S. §332(a).  
To satisfy this burden, the complainant must demonstrate that the named utility is responsible for the problem described in the Complaint.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., Pa. Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.

When the Complaint alleges a high-billing dispute, a complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant’s prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.
The Commonwealth Court has recently interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm'n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 [emphasis supplied].  Finally, where the Commission has dismissed the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236. (Footnotes omitted.)

Milkie v. PA Public Utility Comm’n, 768 A.2d 1217, 1219-1220 (Pa.Commw., 2001).

Ms. Mockaitis’ allegations in her Formal Complaint were based on the fact that her bill continued to increase, specifically after she installed a new furnace in October.  She also was not accustomed to a bill amount over $100 but more accustomed to a bill in the $50 to $60 range with her highest bill being $80 in the winter.  Tr. 6.  Ms. Mockaitis also testified that a woman living a block away from her with the same house and more utilities than she was paying about half the amount for electric service than she was.  Tr. 8.  Ms. Mockaitis also testified that her apartment was four rooms.  Tr. 14.  
I do not find these claims persuasive to the result in a conclusion that the bill is high for Ms. Mockaitis.  While Ms. Mockaitis was the sole occupant in the residence, she did not demonstrate consistent usage in the home nor provide a prior billing history with no abnormalities.  I find that the daily usage began to decline from the April 2004 bill to the final bill consistent with Ms. Mockaitis’ testimony that she occupied the apartment less because she was moving.  Tr. 9 and PECO Exhibit 1.  While I note that the amount of rooms for lighting was reported in error on the PECO cost estimate, the four rooms that Ms. Mockaitis testified to results in a total of 940 KWH and an estimate of KWH for daily average use of 31.3 rather than the reported 31.8 excluding heating and air conditioning.
  This corrected potential daily average use is in keeping with the usage reported by PECO over the period at issue by Ms. Mockaitis.
Ms. Mockaitis pointed out differences in usage comparing January and February 2003 to the same months in 2004; however, she does not account for temperature differences in one year being colder than the other which was suggested by PECO as a possibility.  I note that the record does not support whether one year was colder than the other.

Ms. Mockaitis pointed out on PECO Exhibit 1 that usage for 2/25/03 is less than usage for 6/25/04, yet the amount billed for 6/25/04 is higher.  Tr. 49 and PECO Exhibit 1.  The difference in the amounts questioned by Ms. Mockaitis is about three dollars in billing and 4 KWH.  While the difference is an accurate observation by Ms. Mockaitis, it does not substantiate her case to question the entire billing period from May 2003 to July 2004.
  
Lastly, Ms. Mockaitis testified that she had in the past bills in the $50-$60 range with her highest being $80 prior to the bills that she is contesting.  Tr. 6.  However, during the first three months in 2003, a billing period that Ms. Mockaitis is not contesting, all of her bills were more than $80.  PECO Exhibit 1.  This contradicts the statement of Ms. Mockaitis and is detrimental to her credibility.
Furthermore, PECO conducted a high bill field investigation in the home of Ms. Mockaitis.  The high bill investigation verifies the electric meter, checks the load verifying only that the appliances within the resident’s home are connected to the meter, checks the potential use of power in the home through the record of appliances in the home, and verifies the accuracy of the meter by recording the load after everything was turned off, then turning on an appliance and clocking the meter for a usage reading.  In this testing PECO found a 920 watt microwave showed 818 watts on the meter.
  Tr. 32 and PECO Exhibit 2.  The investigation yielded an idle disk on the meter when all appliances where shut off in Ms. Mockaitis’ apartment.  The investigation concluded no foreign wiring was connected to Ms. Mockaitis’ meter and that her bill was accurate.  

Ms. Mockaitis has not demonstrated a prima facie case consistent with the standard set in Waldron or circumstantial evidence that the recorded meter usage exceeded the actual usage as suggested in Milkie.  Thus, Ms. Mockaitis did not sustain her burden of proof.  Complainant, Ms. Mockaitis was unable to demonstrate that there was malfunctioning meter equipment or the amount billed over the contested May 2003 to July 2004 period was high, unreasonable and therefore inconsistent with her usage.  Her Complaint is denied.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. § 701.

2.
The Complainant seeking affirmative relief from the Commission has the burden of proving the Complaint allegations by producing evidence which established material facts by a preponderance of the evidence.  66 Pa. C.S. § 332(a).

3.
The Complainant, Ms. Mockaitis, failed to produce sufficient evidence to carry her burden, and the Complaint must be dismissed.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Formal Complaint filed by Janelle Mockaitis against PECO Energy Company at Docket No. F-01427360 is hereby dismissed.

2.
That the Complainant, Janelle Mockaitis, is ordered to pay by cash, certified check or money order to PECO Energy Company the amount due and reported on the final bill, $1,726.82, within two (2) weeks following the entered date of the final Commission Order.
3.
That the record is now closed.

Dated:
May 20, 2005

















Angela T. Jones








Administrative Law Judge
�	The number of rooms reported on PECO Exhibit 2 page 3 of 3 corresponds to 65 KWH per month.  Four to five rooms corresponds to 50 KWH per month or a difference co 15 KWH per month.  The subtotal on PECO Exhibit 2 page 3 of 3 reports 955 KWH per month subtracting 15 KWH per month yields 940 KWH per month to reflect four rooms.  940 KWH per month divided by 30 days per month yields 31.3 KWH daily average use. 


� 	It is possible that PECO filed a tariff between February 2003 and June 2004 to take effect in 2004 to raise the cost of the supply and/or transmission of electricity to account for the observed difference, although the record does not support this.


� 	The clocking of the meter yields about 89% (818 divided by 920) of the wattage of the microwave.  It stands to reason that this lower than true wattage would result in lower power used reading (and beneficial to Ms. Mockaitis) rather than higher power recorded than power used. 
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