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HISTORY OF THE PROCEEDINGS


On March 3, 2004, Jarret N. Cohane (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  Essentially, the Complainant alleged that the Respondent had refused to accept his checks and that this refusal was caused by his employee who diverted funds from his account.  He also alleged that he had provided the Respondent with a police report on the funds diversion but that the Respondent insisted on paying its bills by money order only.  He asked that the Respondent honor his checks.


On April 9, 2004, the Respondent filed an answer to the complaint.  The Respondent stated that it did not receive any payments for $800 on August 12, 2003 or for $1,280.80 at anytime, that it received the Complainant’s checks on December 23, 2002 for $628.11 and on April 23, 2003 for $600, but that these checks were returned for insufficient funds.


On March 21, 2005, a hearing was convened on the complaint.  The Complainant proceeded unrepresented.  The Respondent was represented by Lisa Lutz, Esquire, who presented the testimony of three witnesses and introduced two exhibits.


The record was closed on March 21, 2005.

FINDINGS OF FACT


1.
The Complainant is an international business consultant and conducts his business in a small office in his house, located at 128 Montrose, Unit 52, Bryn Mawr, Pennsylvania (N.T. 2, 7, 11).



2.
In March 2002, a Complainant employee embezzled funds and wrote checks to pay the Respondent’s bills (N.T. 11-13).  


3.
On March 13, 2002, the Respondent received a check of $500 from the Complainant and the check was returned on March 28, 2002.  The check was paid for the bill of April 4, 2002 in the amount of $955.81 (N.T. 16, 17; PECO Exhibit 1.)


4.
On December 23, 2002, the Respondent received a check of $628.11 from the Complainant and the check was returned on January 8, 2003.  The check was paid for the bill of January 6, 2003 in the amount of $1,547.66 (N.T. 18; PECO Exhibit 1).


5.
On May 2, 2003, the Respondent received a check of $600 from the Complainant and the check was returned on May 5, 2003.  The check was paid for the bill of May 5, 2003 in the amount of $1,920.84 (N.T. 19; PECO Exhibit 1).  


6.
Because of the Complainant’s history of payments mentioned in paragraph 3, 4 and 5, i.e., making two payments within a 12-month period without being honored, the Complainant’s account was coded as a cash-payment-only account and the Complainant was notified of the status of his account.  The restriction went into effect on May 7, 2003.  Before the restriction was placed on the Complainant’s account, he was notified by two letters about his checks being returned without payment (N.T. 19, 20, 36, 40, 41).


7.
On June 11 and 17, 2003, the Respondent had a conversation with the Complainant in which the Respondent explained the coding of the account because of the past checks being returned without payment and in which the Complainant made the Respondent aware of fraud and embezzlement and the incarceration of the embezzler.  The Complainant made a $500 payment at a bypass location (N.T. 20-22).


8.
On January 21, 2004, the Commission’s Bureau of Consumer Services (BCS) issued a decision requiring that the Complainant pay monthly the budget amount of $278 and $100 on the arrearage beginning in February 2004, and that he pay by certified check, money order or cash until May 2004 because his bank refused to honor his phone payment on May 2, 2004 (N.T. 23-25; PECO Exhibit 2).


9.
The Respondent’s record did not indicate that the Complainant made any payment because when an account was coded as cash-payment only, all the checks paid on the account were shredded and not processed (N.T. 35-39, 65, 66).    


10.
The restriction on the account was lifted on January 10, 2004 and the Respondent has accepted the Complainant’s checks (N.T. 40).  
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has acted unreasonably in requiring him to pay its bills by cash or money order only.


The Complainant complained that in March 2002, his employee embezzled funds and that this employee wrote checks to pay the Respondent’s bills without sufficient funds.  He also testified that he wrote several checks after May 2003 but that the Respondent did not acknowledge his payment or return the cashed checks to him.  


The Respondent testified that between March 2002 and May 2, 2003, it received three payment checks from the Complainant but that these checks were returned without sufficient funds.  As a result, the Complainant’s account was coded as cash payment only after May 7, 2003 and all the payment checks by the Complainant on the account were shredded.  It also testified that on January 21, 2004, the BCS issued a decision requiring that the Complainant pay monthly the budget bill of $278 and $100 on the arrearage and that the payments be made only by cash or money order until May 2, 2004.  This restriction was lifted earlier on January 10, 2004.


From the testimony above, I will dismiss the complaint because the cash payment only requirement has become a moot issue.   
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Jarret N. Cohane against PECO Energy Company at Docket No. Z-01550143 is dismissed because it is moot.
Date:

May 17, 2005



____________________________________








Ky Van Nguyen







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	  (a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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