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v.
JLC Trucking, Inc.

OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is a Letter in the nature of a Petition for Reconsideration (Petition) of a Commission Order filed by JLC Trucking, Inc. (JLC) on March 16, 2005, relative to the above-captioned proceeding.  The Order to which the Petition refers was issued on January 14, 2005.  On July 28, 2005, the Commission’s Bureau of Transportation and Safety (BTS) filed a Response in opposition opposing the Petition.

History of Proceeding


On June 6, 2003, JLC filed a property application with the Commission.  The application was tentatively approved on August 13, 2003, and JLC was given sixty days in which to comply with insurance requirements.  JLC failed to file the required insurance forms.  Therefore, on October 12, 2003, JLC’s property application was dismissed for non-compliance.  JLC filed a second application on October 30, 2003, at Docket No. A-00120015, F.2, which was approved on November 7, 2003.  A Certificate of Public Convenience was issued on October 20, 2004.  



On November 18, 2003, BTS instituted a Complaint against JLC alleging that on seven different occasions, it transported steel sign posts for compensation between points in the Commonwealth of Pennsylvania while not then holding a Certificate of Public Convenience issued by the Commission.  The violations occurred on April 30, May 5, May 6, May 8, June 27, July 1 and July 3, 2003.  The combined penalty for all violations was $5,000, the maximum amount for this type of violation.  The Complaint was served on JLC on November 25, 2003, by certified mail.


JLC was duly notified that, if an answer was not filed within twenty days of receipt of the Complaint, the penalty would be imposed.  No timely answer was received from JLC.  Accordingly, by Order entered January 14, 2005, the allegations in the Complaint were deemed admitted, the Complaint was sustained, and JLC was directed to pay a civil penalty of $5,000 to the Commission within twenty days from the date of service of the Order.


The instant Petition and BTS’ Response were filed as above noted.

Discussion


The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g) of the Code, 66 Pa. C.S. § 703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of our Regulations, 52 Pa. Code § 5.572(b), relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following the issuance of a final decision were addressed in Duick v. PG&W, 56 Pa. PUC 553 (1982) (Duick).  



Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  A petition for reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  Duick at 559.  



We note that, pursuant to 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572, our power to modify or rescind final orders is limited to certain circumstances.  A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an order will result in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980); City of Philadelphia v. Pa. PUC, 720 A.2d 845 (Pa. Cmwlth. 1998); and West Penn Power Company v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995).


In the Petition, JLC avers that the reason for the commission of the violation is because JLC’s insurance carrier did not file the paperwork correctly, which resulted in the dismissal of JLC’s first application for authority.  JLC further asserts that it reapplied for authority in October of 2003 and has done everything correctly since, and that it will continue working with its insurance company.  JLC requests that it not be required to pay the civil penalty of $5,000 which was imposed by the Commission’s Order entered January 14, 2005.  (Petition at 1).  We note that four of the seven violations for which the instant fine was imposed occurred prior to JLC’s filing of its application for authority.  Furthermore, all of the relevant violations occurred prior to the Commission’s tentatively approving of JLC’s first application.  



We note that JLC was aware of the requirement that it hold a Certificate of Public Convenience before commencing operations, as evidenced by its application on file with the Commission on June 6, 2003.  As recounted above, JLC was served with the Complaint herein, and it failed to respond thereto.  Any arguments proffered by JLC in the instant Petition could have and should have been provided in an answer to the underlying Complaint.  Finally, we note that JLC has not provided any excuse for having failed to timely respond to the Complaint.  


For the above-outlined reasons, we conclude that JLC has not presented any “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us, and thus has not met the criteria for the grant of a petition for reconsideration.  Accordingly, the instant Petition will be denied; THEREFORE,


IT IS ORDERED:  That the Petition for Reconsideration of the Commission’s Order entered herein on January 14, 2005, filed by JLC Trucking, Inc., is denied.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  August 25, 2005
ORDER ENTERED:  August 26, 2005
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