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HISTORY OF THE PROCEEDING


On February 12, 2004, Michele Trout (Complainant) filed a Complaint against Verizon Pennsylvania Inc. (Verizon or Respondent or Company) alleging, inter alia, that she did not have phone service from October 5, 2002 through November 5, 2002.  In addition, Complainant alleged, inter alia, that:




1.
her personal information was exposed;




2.
her safety was jeopardized;




3.
there was wire tapping of her phone;

4.
certain wiring in her home was hooked up to a jack type device in her basement;

5.
she has attempted to have phone service connected but the phone was tapped each time;

6.
there is something illegal with the repair area of Verizon.



On March 22, 2004, Respondent filed a Motion for a More Specific Pleading in order to clarify the exact nature of the Complaint, which Motion was granted by Order issued August 3, 2004.  After obtaining the amended pleading with the requested information, Verizon filed an Answer to the Complaint on January 6, 2005.  In its Answer, Verizon averred that certain portions of the Amended Complaint supplying the requested information contained allegations of wiretapping over which the Commission did not have jurisdiction to adjudicate; that the Complaint involved allegations of various service problems beginning sometime in 2001, although Complainant did not identify any specific time frame in the year 2001; that Complainant had two separate telephone accounts in her name during the time period relevant to this proceeding; that first, Complainant had Verizon telephone service under account number (215) 334-5192 from March 2000 until approximately October 4, 2002; that Complainant had a second Verizon telephone account under number (215) 755-4924 from November 5, 2002 until approximately November 14, 2003, at which time the customer disconnected the account; and that Complainant has not had Verizon telephone service since that time (11/14/03) and is not currently a customer of Verizon.



Verizon denied the allegations concerning service problems during the year 2001 and accordingly, demanded strict proof thereof at hearing.  By way of further response, Verizon averred that its records indicate that it received one trouble report from the Complainant in 2001 in connection with account number (215) 334-5192; that the call was received on November 19, 2001 and involved a complaint about hearing cross talk on the line; that Complainant also stated her belief that her line may be tapped; that Verizon technicians inspected and tested its facilities that served Complainant and found all to be in proper working order; and that Verizon checked for evidence of crossed wires, but none were found.



Verizon also denied Complainant’s allegations that Verizon technicians did not show up for many days in response to a trouble report in 2001.  By way of further response, Verizon averred that it only received one service complaint from the Complainant in 2001; that Verizon performed its testing and inspection related to this report on November 20, 2001; that Verizon’s records did not indicate that any wiring work was performed inside Complainant’s residence; and therefore, Complainant’s allegations about actions allegedly taken by Verizon technicians inside of Complainant’s residence were denied by Verizon.



Verizon further averred that it was without sufficient information or knowledge to either admit or deny any allegations by Complainant concerning her employment status, or reasons for leaving her employment; and accordingly, these allegations were denied by Verizon; and to extent relevant and material, Verizon demanded strict proof thereof at hearing.  Further, Verizon averred that to the extent allegations were related to claims of illegal wiretapping, the Commission did not have subject matter jurisdiction to consider them.


Verizon admitted that it received several contacts from Complainant during 2002 in which she complained about various service problems; but denied that any problems experienced by Complainant were caused by deficiencies in Verizon facilities.  By way of further response, Verizon averred that it inspected and tested its facilities that serve Complainant’s residence on numerous occasions; that in each instance, Verizon found that its facilities were working properly; that Verizon informed Complainant on a number of occasions that any problems she may be experiencing may be caused by equipment or facilities located inside of Complainant’s residence.



Verizon further averred that after reasonable investigation, it was without sufficient information or knowledge to either admit or deny the allegations involving conversations that Complainant claims to have had with various Verizon personnel and accordingly, these allegations were denied and, to the extent relevant and material, strict proof thereof was demanded at hearing.  Further, Verizon averred that it was without sufficient information or knowledge to either admit or deny Complainant’s allegations concerning receiving harassing telephone calls and therefore these allegations were denied and, to the extent relevant and material, strict proof thereof was demanded at hearing.  Verizon again averred that at all times relevant to this proceeding, its telephone facilities that serve Complainant’s residence were in proper working order.  Verizon seeks dismissal of the Complaint.



An Initial Hearing was scheduled for September 13, 2004, but because there were outstanding discovery issues, as aforesaid, a new hearing date was established for December 8, 2004.  That date was also continued and a hearing was held on January 14, 2005.  Complainant appeared pro se, testified on her own behalf, presented one additional witness and introduced one exhibit.  Respondent appeared by counsel, presented the testimony of one witness and introduced one late-filed exhibit.  Briefs and Reply Briefs were filed.  The record was closed as of April 1, 2005.

FINDINGS OF FACT


1.
Complainant is Michele Trout who resides at 943 Daly Street, Philadelphia, PA 19148 (N.T. 5).


2.
Complainant had three different telephone numbers during the time period relevant to this proceeding.  She had 215-334-1765 until October of 2001.  She had 215-334-5192 from October 2001 until approximately October 2, 2002.  She had 215-755-4924 from November 5, 2002 until November of 2003 (N.T. 17, 88).



3.
On June 18, 2001, Complainant called Verizon to complain about having no dial tone on her line.  Verizon technicians came to her house on June 20, 2001 and replaced a bad wire inside of her house (Respondent Late-Filed Exhibit No. 1).  Complainant was not charged for this inside wire work (Complainant Exhibit No. 1).



4.
Complainant contacted Verizon two other times during 2001 to complain about service problems.  The dates of these contacts were May 9, 2001 and November 19, 2001 (Respondent Late-Filed Exhibit No. 1).



5.
Verizon technicians came to Complainant’s house at least three times in 2001 (N.T. 23).



6.
Complainant contacted Verizon on three different occasions during 2002 to complain that she thought her line was tapped.  The dates of these three contacts were May 23, 2002, July 8, 2002 and August 21, 2002.  On each occasion, Complainant was referred to Verizon’s security department (Respondent Late-Filed Exhibit No. 1).



7.
Complainant disconnected her line in early October 2002 and then established new service on November 5, 2002.  Complainant took this action at the suggestion of a Verizon technician (N.T. 24).



8.
Complainant testified that she believes a phone in the upstairs portion of her home rang on several occasions during the time period her service was disconnected (N.T. 26-27, 73).



9.
Complainant never answered the phone that rang during the time her service was disconnected.  Rather, her daughter answered an upstairs phone (N.T. 73).



10.
In investigating this allegation, Verizon inspected its central office equipment to confirm that Complainant’s line had been disconnected (N.T. 102).  Verizon placed a test call to Complainant’s number during the time that the service was disconnected.  The person who placed the call received a standard recorded message stating that the number had been disconnected (N.T. 102).


11.
Verizon received approximately ten service complaint calls from Complainant between November 5, 2002 and April of 2003 (N.T. 103).



12.
Complainant testified that she occasionally heard clicking noises on her line after service was reconnected in November of 2002 (N.T. 33).  Complainant testified that people told her that they had tried to call her during times when Complainant claims her phone never rang (N.T. 33).



13.
Verizon is able to test, from a remote location, a customer’s line up to the customer’s network interface device (NID) to check for problems.  This test, commonly called an MLTD test, can detect problems such as service outages, cross talk on the line and taps on the line (N.T. 106-107).



14.
Verizon performed MLTD tests on Complainant’s line on at least four occasions in response to service complaints received from Complainant.  In each instance, no problems were detected on her line (Respondent Late-Filed Exhibit No. 1).



15.
A 100% inspection is an inspection by Verizon personnel of all of the company-owned facilities used to provide service to the customer.  This includes equipment in the company’s central office, as well as all facilities leading up to the customer’s network interface device (N.T. 92-93, 111).



16.
Verizon performed 100% inspections of all of its facilities used to provide service to Complainant on at least two occasions in response to service complaints received from Complainant.  The dates of these inspections were May 9, 2001 and March 8, 2003.  No problems were found during these two inspections (Respondent Late-Filed Exhibit No. 1).



17.
In investigating Complainant’s service complaints, Verizon never found any problems with its facilities that would cause the problems described by Complainant (N.T. 116).



18.
If Verizon is able to gain access to the inside of a customer’s premises, it can check such things as the customer’s phone sets, internal wiring and jacks in an effort to determine the source of problems the customer may be experiencing (N.T. 111).



19.
Other than June 20, 2001, when Verizon installed a new internal wire in Complainant’s house, its technicians were unable to gain access to Complainant’s house to inspect the inside equipment and facilities.  On several occasions, appointments were scheduled with Complainant for premise visits, but she later called to cancel the visits (Respondent Late-Filed Exhibit No. 1).



20.
Customers own and are responsible for maintaining facilities and wiring located inside of their residences on the customer side of their network interface device (N.T. 94).



21.
“Left on loops” and “half taps” are conditions that, if present, may cause a customer to hear cross talk or other voices on his/her telephone line (N.T. 97).



22.
Verizon checked its facilities on November 19, 2001 and again on March 5, 2003 to determine if any half taps or left on loops were present.  None were found (Respondent Late-Filed Exhibit No. 1; N.T. 97, 108).



23.
Complainant testified that she received approximately sixty-four unidentified calls in the December 2002 to February/March 2003 time frame (N.T. 34-35).



24.
In response to these calls, Complainant contacted the company’s Unlawful Call center (N.T. 34-35). 



25.
Complainant also contacted the police department for assistance with respect to these calls (N.T. 65).  The police instructed Complainant to hire a private investigator to investigate this complaint.  Complainant contacted one investigator who never showed up at her house.  Complainant did not try to contact another private investigator (N.T. 67).



26.
Complainant also sought the assistance of the District Attorney, the Attorney General’s Office and the FBI, relative to the problem of receiving “harassing” calls.  None of these agencies offered any help to her (N.T. 68).



27.
Complainant disconnected her Verizon service in approximately October 2003.  Complainant began new service with a different telephone company in approximately February 2004 (N.T. 52).



28.
The Verizon facilities used to serve Complainant were working properly at all times relevant to this proceeding.

DISCUSSION



In this proceeding, Complainant asserts her dissatisfaction with Respondent’s service and its response to her service complaints.  Complainant testified concerning those various service complaints which she stated she experienced from approximately mid-2001 until approximately mid-2003; and further that she believed were caused by either Respondent’s facilities or its repair efforts.



Verizon’s position is that it never found any problems with its facilities and that it tested and inspected its facilities in response to Complaint’s service complaints.



Section 332(a) of the Pennsylvania Public Utility Code, 66 Pa. C.S. §332(a), provides as follows:

§ 332.  Procedures in general
  (a)  Burden of proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.


In the instant matter, Complaint is the party seeking affirmative relief and therefore, she (the Complainant) has the burden of proof.



Respondent correctly points out that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  SeLing Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  If a Complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the Complainant will prevail.  If the utility rebuts the Complainant’s evidence, the burden of going forward with the evidence shifts back to the Complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward may shift from one party to the other, but the burden of proof always remains with the Complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980); Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  If the utility submits evidence of co-equal weight to refute the Complainant’s evidence, the Complainant has not satisfied his/her burden of proof.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



The evidentiary record discloses that Complainant testified about ongoing problems on her telephone line during 2001, 2002 and 2003, up until the time she disconnected her Verizon account.  Thus, she testified that her phones sometimes would only ring half of a ring (N.T. 6); that her conversations would cut in and out (N.T. 7); and that at times, she heard a clicking noise on her line (N.T. 31).



Respondent’s witness testified about its responses to Complainant’s reported problems about which she testified and which she listed at pages 1-11 of her main brief.
  In addition, Respondent submitted a late-filed Exhibit No. 1 which sets forth the problems reported by Complainant and Respondent’s actions taken in response thereto, as follows:


May 9, 2001 – Complaint:  Customer had contacted the Commission to complain about service problems.  Verizon PA Action:  performed an inspection of all Verizon PA facilities (from the central office equipment up to the Complainant’s Network Interface Device) used to provide service to her residence.  All facilities tested OK and were working fine.  Company had no access to home so it could not check inside facilities.


June 18, 2001 – Complaint:  no dial tone, can’t be called.  Verizon PA Action:  company unable to keep appointment for June 19, 2001.  Technician dispatched to customer’s residence on June 20, 2001.  Company inspected inside wiring and replaced bad wire from Network Interface Device to basement.  Customer was not charged for this visit.


November 19, 2001 – Complaint:  Customer hears cross talk on her line.  Thinks her line may be tapped.  Verizon PA Action:  customer’s line tested remotely.  Line tested OK.  Company also checked for “left on loops” and “half taps,” both of which, if present, may cause cross talk.  No “left on loops” or “half taps” found.


May 23, 2002 – Complaint:  Customer stated that she believed her line was being tapped.  Verizon PA Action:  customer was referred to company’s security department.


July 8, 2002 – Complaint:  Customer stated that she believed her line was being tapped.  Verizon PA Action:  customer was referred to company’s security department.


August 21, 2002 – Complaint:  Customer stated that she believed her line was being tapped.  Verizon PA Action:  customer was referred to company’s security department.


September 30, 2002 – Complaint:  noise on line and line cuts off at times.  Verizon PA Action:  company tested customer’s line remotely.  Line tested OK.  Company arranged to dispatch a technician on October 3, 2002.  Dispatch was cancelled because customer disconnected her line.


November 5, 2002 – Complaint:  hears “message waiting” tone on line, says shouldn’t have voice mail service.  Verizon PA Action:  checked account and confirmed that she did not have voice mail service.


December 10, 2002 – Complaint:  hears “beeping” on line.  Verizon PA Action:  we arranged to send a tech out.  She called back and cancelled the call.  Said she thought the noise was 3 way calling.


January 26, 2003 – Complaint:  hears echo on line, thinks line is tapped.  Verizon PA Action:  company tested line remotely.  Line tested ok while she was on line.  Told her to check her customer premise equipment.  She didn’t call back.


February 17, 2003 – Complaint:  can’t be called, rings one-half ring then stops, outgoing calls ok.  Verizon PA Action:  company tested line remotely.  Line tested ok.  Again, told her to check her customer premise equipment for problems.


March 5, 2003 – Complaint:  Customer said she contacted the PUC, complained about billing problems, wanted us to check for “left on loops.”  Thought line may be crossed.  Verizon PA Action:  we tested line from repair center.  Tested ok.  There were no “left on loops” on her line.  We arranged to send a tech out, but she called back to say everything was ok and do not send tech out.


March 8, 2003 – Verizon generated this report.  We sent a tech out to check all facilities up to her Network Interface Device.  Everything tested ok.  She would not let tech in her house to check inside facilities.


March 17, 2003 – Complaint:  Customer said she called PUC about problems she has experienced with her line being tapped, no dial tone, can’t be called, half rings and can’t call out.  Verizon PA Action:  we made appointment to go to her house on March 18th.  She called back later on the 17th to say everything is ok now and to cancel the dispatch.


March 28, 2003 – She called in to request a Foreman call her back.  Said there was an open terminal box in yard behind her house.  We offered to go out later that day.  She wanted us to come out on the 31st.  On March 31st, she called in to reschedule, said she would call back to recommit.  She did not call back.


March 29, 2003 – Complaint:  she called to say that she was dissatisfied about Verizon’s repair service.  Said she has had problems for past three years.  Verizon PA Action:  she was given supervisor’s name and telephone number for future problems.


April 4, 2003 – Customer called in and demanded to speak with a particular technician.  Was told he wasn’t available until after 4:00 p.m.  She hung up and did not call back.



As can be seen from the foregoing history of trouble reports and responses, the record demonstrates that in all instances, Verizon’s facilities and equipment from its central office to Complainant’s Network Interface Device (NID) tested properly and were in good working order.  It was only on the June 18, 2001 trouble report that Verizon inspected the inside wiring and replaced a bad wire on Complainant’s side of the NID, i.e., from the NID to Complainant’s basement, for which service Complainant was not charged.


In summary then, the testimony and evidence convincingly indicate that Verizon performed numerous checks and tests of its facilities and never found any deficiencies or problems that would cause the problems described by Complainant (N.T. 116).  Moreover, on several occasions the company performed a 100% inspection of its facilities up to the customer’s Network Interface Device and in each instance, all of the company’s facilities were found to be working properly (N.T. 92-93, 111; Verizon Late-Filed Exhibit No. 1).



The Verizon witness explained that it performed MLTD
 tests on Complainant’s line on many occasions in response to her service complaints.  No problems with Verizon facilities were ever detected by these tests.  For example, these line tests were performed on November 19, 2001 (N.T. 95), September 3, 2002 (N.T. 100), January 26, 2003 (N.T. 105), February 17, 2003 (N.T. 107) and March 5, 2003 (N.T. 108).  These tests were all performed in response to trouble reports received from Complainant, and none ever detected any problems with the Verizon facilities used to serve Complainant.  Further, Verizon specifically checked for certain conditions on its facilities that might cause a customer to hear cross talk on his/her line, such as “half taps” and “left on loops.”  These tests on Complainant’s line were done on November 19, 2001 (N.T. 95) and March 5, 2003 (N.T. 108); and no left on loops or half taps were found to exist during these checks.


The record evidence clearly demonstrates that any problems Complainant may have experienced were not caused by Verizon’s facilities.  Complainant’s assertions in her post-hearing filings to the effect that



(a)
the invasion of her privacy could have been done in a number of ways . . .

(b)
my number could have been connected or crossed with a phone outside of my home . . .

(c)
an illegal tap could have been requested by someone that worked in this area of Verizon or possibly someone who worked in the repair area  . . .

(d)
she feel(s) that there was foul play in this department (repair service)

(e)
there had to be something wrong with their (Verizon’s) facilities, if I (Complainant) am receiving telephone service in the way that I am

(f)
It seems to me as if someone is playing around with the phone line.

do not constitute reliable evidence to rebut Verizon’s direct case.  These assertions are mere conjecture.



Thus, Complainant’s attempt to go forward with the evidence in order to rebut Verizon’s case is not satisfied by Complainant’s conjecture that her problems “could have been” caused in a number of ways; or that she “feels” there was foul play; or that there “had to be” something wrong; or that it “seems” as if someone was playing around with the phone line.  As aforesaid, these assertions do not constitute a satisfactory rebuttal to Respondent’s case by a preponderance of the evidence in order for Complainant to prevail in this matter.


Upon consideration of the record evidence and the arguments of the parties, the Administrative Law Judge finds and concludes that Verizon has reasonably responded to Complainant’s trouble reports and has inspected and tested its facilities on multiple occasions and found them to be in proper working order.  Of course, Complainant also has the option to hire a private contractor to check the inside wiring in Complainant’s residence, as the inside wiring is the responsibility of the customer.



Finally, with respect to Complainant’s allegation of wiretapping, the Commonwealth Court of Pennsylvania has addressed similar allegations by a telephone customer that his telephone line was illegally tapped and has pronounced the Commission to be without jurisdiction to adjudicate claims based on the Wiretap Act.  Clare W. McClellan v. The Pennsylvania Public Utility Commission, 159 Pa. Commonwealth Ct. 675, 634 A.2d 686 (1993).  In that case, Complainant alleged an illegal wiretap and that the telephone company did not take sufficient actions in response to his complaint.  The Court stated:

We disagree with McClellan’s characterization of this matter as a service problem because it is a futile attempt to force the PUC to address a matter which clearly must be adjudicated in the courts.  Section 701 of the [Public Utility] Code does not confer jurisdiction on the PUC to adjudicate wiretap matters.

The . . . [Wiretap] Act governs the issues raised by McClellan in his complaint.  Section 5725 of the Act . . . provides for civil remedies for violations of the Act.  These civil remedies must be pursued in the courts and not before administrative agencies . . . .  It is clear that McClellan must pursue his complaint against Bell in common pleas court because the PUC has no jurisdiction over matters governed by the [Wiretap] Act.

634 A.2d at 688.



For all of the foregoing reasons, the Administrative Law Judge finds and concludes that Respondent has met its obligations under 66 Pa. C.S. §1501 to furnish and maintain reasonable service and facilities; and under applicable law the Commission does not have jurisdiction to adjudicate wiretap matters.  Accordingly, the Complaint will be dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the service matters in this proceeding.



2.
The Commission does not have jurisdiction over matters governed by the Wiretap Act.



3.
Complainant has not met her burden of proving that her asserted telephone problems are due to Verizon’s facilities.



4.
Verizon has met its obligations under 66 Pa. C.S. §1501.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Michel Trout against Verizon Pennsylvania Inc. in Docket Number C-20042456 is hereby dismissed.



2.
That this matter be marked closed.

Date:
May 18, 2005




_________________________________








Herbert Smolen








Administrative Law Judge

� 	Respondent objected to this listing as constituting inadmissible additional evidence after the close of the hearing.  However, inasmuch as Complainant is not an attorney; has merely attempted to summarize her various complaints; and Respondent has, in fact, substantially addressed these matters, the Administrative Law Judge will overrule Respondent’s objection.


� 	MLTD stands for measured loop time density.  A signal is sent from the central office to the Customer’s N.I.D. and measures the time it takes the signal to return to the point of origin.  Deviations in normal signal speed indicate problems (N.T. 107, 122-123, 125).
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