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HISTORY OF THE PROCEEDING


In his complaint filed June 30, 2004, Complainant Dr. Richard Collins stated that he lost two hours of work product on his computer when his electric service was interrupted on February 27, 2004, by an outage on the Pennsylvania Power Company system.  He asked this Commission to direct Penn Power to reimburse him for the value of his lost work product.  Penn Power filed a timely responsive pleading.

The initial hearing was first scheduled for December 21, 2004, before ALJ Larry Gesoff.  That hearing was rescheduled at the request of Dr. Collins for February 1, 2005, and reassigned to ALJ Robert Meehan.  ALJ Meehan was unavailable on February 1, 2005, because of a death in his family, and I assumed responsibility for the case.  The initial hearing was held on February 1, 2005, by telephone from Pittsburgh.  Dr. Collins participated on his own behalf.  Harry Flannery, Esquire, appeared and represented Penn Power.  The resulting record consists of a 72-page transcript of the discussion and testimony presented at the hearing and four Penn Power exhibits.  Dr. Collins filed a three-page summary of his position following the hearing, but no briefs were filed.  The record closed on April 1, 2005, as noted on the OALJ Hearing Report.
FINDINGS OF FACT
1.
Complainant Dr. Richard Collins resides at 440 Monmouth Drive, Cranberry Township, PA 16066, where he receives residential electric service from the Pennsylvania Power Company (“Penn Power”).  Tr. 5.

2.
Dr. Collins testified that he experienced a brief power outage while working on his computer.  He lost the files that he had been working on and asked that the files be restored to their original condition.  He was unable to identify any previous outages at his home other than he recalled having to reset clocks a few times.  Tr. 5-7.

3.
Dr. Collins alleged that his loss resulted from Penn Power’s failure to meet its obligation to provide adequate service in that it had failed to maintain its switches in adequate repair.  He based his conclusion on information provided to him by the Bureau of Consumer Services in a letter dated June 14, 2004, referencing BCS Case No. 1643660, that is attached to his complaint.  Tr. 5-10.
4.
Mr. Richard J. Scheller, substation inspector for Penn Power, testified that the event causing the outage, the basis for the Complaint filed by Dr. Collins, occurred on February 27, 2004, at 9:17 a.m. and lasted until 9:19 a.m.  Tr. 11-17; Penn Power Exhibit 3.
5.
On February 27, 2004, Mr. Scheller was engaged in a procedure designed to dump the electrical charge on a 4.1 mile section of a 138 Kv transmission line so that maintenance could be performed on the line.  The switch he was using to clear the line was rated as being capable of disposing of the charge on 10 miles of line.  Tr. 11-17; Penn Power Exhibit 3, page 5.

6.
For some unexplained reason the charge arced to ground and in some unexplained manner caused the power outage to the line serving Dr. Collins’ home, which was not the line that was to be de-energized.  Tr. 11-24.

7.
Mr. Scheller testified that the event was very unusual and that he had never experienced a similar event in his 28-year work experience.  Tr. 11, 15, 22.
8.
Mr. Scheller testified that the switch was inspected after the event and found to be undamaged.  It has been in service since the event and was in service as of the hearing.  Tr. 12.

9.
Mr. Jerome Voldrich, an electrical engineer employed by First Energy in its transmission planning, energy delivery and protection department, testified that he does the calculations that provide the switching personnel with the interrupting capability or ratings for “break switches.”  Tr. 25-26.
10.
Mr. Voldrich testified that he reviewed the procedure followed by the switching personnel and concluded that it was done correctly.  Tr. 26.
11.
Mr. Voldrich testified that Dr. Collins was served from circuit Z-118 but at a point that was not to be involved in the planned outage.  The portion of the line to be de-energized was from the Hoytdale substation to the switch A-1020 located at the Bulk Mail Facility (“BMF Substation”).  The A-1020 switch did not have the capacity to break “loop current”; that would have to be done, and was done, at the Hoytdale substation switch.  Then the A-1020 switch was opened at 9:17 a.m. at the BMF Substation to “dump” and de-energize the line between the Hoytdale substation and the BMF Substation.  In calculating the capacity of the A-1020 switch Mr. Voldrich provided a 20% safety factor.  Tr. 27-29; Penn Power Exhibit 3, page 2.
12.
What happened next is a matter for conjecture.  Mr. Voldrich testified that the arc of ionized air that was formed as the switch was opened may have been blown by a gust of air, or it may have followed a path of ice and pollutants on the insulators of the switch.  Whatever the cause, the switch did not open and the result was to open either a breaker or a bus causing the outage experienced by Dr. Collins.  Tr. 30-32; Penn Power Exhibit 3, page 6.
13.
Mr. Voldrich, on cross-examination by Dr. Collins, testified that he has seen videos of an arc being blown by a gust of wind.  He also stated that the industry has minimum standard clearances around switches to avoid the type of event that occurred here.  Tr. 33-37.

14.
Mr. Voldrich, on cross-examination by Dr. Collins, expressed his opinion that the design and construction of a shield to place over switches would be prohibitively expensive and ultimately unnecessary as the type of event that occurred here is rare.  Tr. 37-52.
DISCUSSION


As the party seeking the intervention of this Commission, Complainant Collins has the burden of proof in the present complaint matter.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  Complainant’s obligation is to show that in some fashion Penn Power has violated provisions of the Public Utility Code, the regulations of this Commission, or some other order or provision that this Commission has authority to enforce in the course of providing him with service.


Dr. Collins suffered a break in his electrical service that lasted about two minutes.  He was unable to specify any other similar occurrences at his residence.  He did not explain how or in what manner the two files he was working on were corrupted.  On cross-examination he stated that his work is normally saved as he creates it, but in this instance the data was not retrievable.  He also stated that his computer was not damaged and that he does use some sort of power saver or protective device.  Tr. 8-10.


The general standard that applies to the service provided by Penn Power and all public utilities in Pennsylvania is to furnish and maintain adequate, efficient, safe and reasonable service and facilities.  Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.  With regard to electric distribution companies, the Public Utility Code requires, as a general rule, the following:
Each electric distribution company shall maintain the integrity of the distribution system at least in conformity with the National Electric Safety Code and such other standards practiced by the industry in a manner sufficient to provide safe and reliable service to all customers connected to the system consistent with this title and the commission’s regulations.

Section 2807(a) of the Public Utility Code, 66 Pa. C.S. §2807(a).



This Commission has extensive regulations dealing with reliability standards for electric utilities in Subchapter N to 52 Pa. Code Chapter 57.  The provisions directly applicable to distribution system reliability are found in 52 Pa. Code §57.194, and generally track and amplify the statutory requirements discussed above.



I do not believe that Dr. Collins has carried his burden of proof to show that Penn Power in the instance complained of has violated any provisions of the Public Utility Code or this Commission’s regulations.  The power outage was of a brief duration, about two minutes.  Dr. Collins was unable to specify any other outages that he has experienced at his home.  Besides the power outage, the manner in which his files were corrupted is unexplained in this record.  A prudent person using a computer routinely backs up work as it is being done; Dr. Collins acknowledged that he normally did so, but could not answer as to whether he had saved the material on the occasion in question.  Tr. 9.


Dr. Collins summed up his position at the end of the hearing.  He stated that the situation could have been foreseen.  In Pennsylvania every winter icing can occur, and should be expected.  He stated he felt it would have been easy and reasonable for someone to have physically inspected each of the two switches for icing before opening them.  Tr. 64-65.


Penn Power’s response to his complaint was to provide the testimony of the individual involved in the physical switching and the engineer who evaluated the capacity of the switch that ultimately caused the outage.  Both testified that the accepted procedures in the industry were followed and that the result was unexpected and very rare.  I can find no basis on this record for finding that Penn Power violated any provisions of the Public Utility Code or the Commission’s regulations.



I want to add that the Commission has been actively involved in providing oversight of the electric distribution system’s reliability.  On May 11, 2004, the Commission entered an Order in Amended Reliability Benchmarks and Standards for the Electric Distribution Companies, Docket No. M-00991220 which, in conjunction with the Final Rulemaking Order at Docket No. L-00030161, tightened the standards for performance reliability in the electric distribution industry.  


The May 11, 2004 Order followed the directive of the Electricity Generation Customer Choice and Competition Act (Act), 1996, Dec. 3, P.L. 802, No. 138 §4, which became effective January 1, 1997, which amended Title 66 of the Pennsylvania Consolidated Statutes (“Public Utility Code” or “Code”) by adding Chapter 28 to establish standards and procedures to create direct access by retail customers to the competitive market for the generation of electricity, while maintaining the safety and reliability of the electric system.  Specifically, the Commission was given a legislative mandate to ensure that levels of reliability that were present prior to the restructuring of the electric utility industry would continue in the new competitive markets.  66 Pa. C.S. §2802 (12).


In response to this legislative mandate, the Commission adopted a Final Rulemaking Order on April 23, 1998 at Docket No. L-00970120, setting forth various reporting requirements designed to ensure the continuing safety, adequacy and reliability of the transmission and distribution of electricity in the Commonwealth.  See 52 Pa. Code §§57.191-57.197.  


On December 16, 1999, the Commission entered a Final Order at M-00991220, which established reliability benchmarks and standards for the electric distribution companies (EDCs) in accordance with 52 Pa. Code §57.194(h).  The Commission’s regulations for Electric Reliability Standards at §57.194(h)(1) stated that:

In cooperation with an electric distribution company and other affected parties, the Commission will, from time to time, establish numerical values for each reliability index or other measure of reliability performance that identify the benchmark performance of an electric distribution company, and performance standards.


In the letter that Dr. Collins referenced that he received from the Bureau of Consumer Services, he was advised that the Commission does not have jurisdiction to award monetary damages.  He acknowledged that he understood that the Commission could not award monetary damages.  However, based on the same letter, he contended that he was entitled to have the two damaged files restored to their condition before they were damaged or corrupted.  He felt that could be done if the Commission would find that Penn Power failed to exercise reasonable diligence in maintaining uninterrupted service.  Tr. 8.  Dr. Collins’ letter with its attachment of the BCS letter indicates that it was served on counsel for Penn Power and on the Secretary of the Commission.


In essence, I conclude that Dr. Collins has not established that Penn Power is responsible for the loss he suffered, and that he has not shown by substantial evidence that Penn Power has violated the Public Utility Code, this Commission’s regulations or any other law or order that this Commission has authority to enforce.  For those reasons I conclude that his complaint should be dismissed.
CONCLUSIONS OF LAW



1.
This Commission has jurisdiction over the parties to and subject matter of this complaint, except that the Commission has no authority to award monetary damages.
2.
The Complainant has failed to carry his burden of proof in this matter as provided by Section 332(a)(b) of the Public Utility Code, 66 Pa. C.S. §332(a)(b).
ORDER


THEREFORE,


IT IS ORDERED:


That the complaint of Dr. Richard Collins against the Pennsylvania Power Company, docketed at C-20043344, is dismissed for failure to carry the burden of proof.

Dated:  May 18, 2005

















Michael A. Nemec







Administrative Law Judge
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