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HISTORY OF THE PROCEEDING



This decision recommends approval of a Joint Petition for Settlement that the active parties have submitted in this consolidated proceeding.  On February 12, 2004, Hidden Valley Utility Services, L.P. (“Applicant” or “HVUS”) filed two applications with this Commission seeking approval to begin to offer, render, furnish or supply water and wastewater service to the public for compensation in Hidden Valley, Pennsylvania.  The settlement urges approval of these applications upon the terms and conditions set forth in the petition.



On March 4, 2004, Angela M. and H. David Boyter petitioned to intervene in this proceeding alleging they are homeowners residing in the proposed service territory of HVUS.
  On March 4, 2004, Edwin C. Miller, Jack Mautino, Jr., Douglas Brown, John Fiesta, Richard Brown and Edward Mackenzie (“Group Protestants”) filed a complaint/protest.  The OTS filed a protest to the applications on March 18, 2004.  The Office of Consumer Advocate (“OCA”) followed with its intervention in this proceeding on March 19, 2004.  HVUS did not object to the protests of the OTS and OCA or to the Boyters’ petition to intervene.  An Interim Order granting the petition of the Boyters to intervene was issued on July 14, 2004.


On June 22, 2004, HVUS answered the Group Protest with new matter and moved to dismiss it.  On July 1, 2004, the Group Protestants answered HVUS’ motion.  On July 14, 2004, I issued an Initial Decision granting HVUS’ motion dismissing the Group Protest.  The Commission on October 6, 2004 entered an Opinion and Order reversing this decision and remanding the Group Protest for disposition as a part of the instant proceeding.


During the interim, a telephonic prehearing conference was held on August 5, 2004.  With the agreement of all active parties,
 a litigation schedule was established, which was memorialized in a Prehearing Order issued the same day.  The then active parties consented to use the Commission’s mediation process in an attempt to resolve the issues in both applications.  On August 5, 2004, I issued a Second Interim Order referring this case to the Mediation Unit of the Office of Administrative Law Judge (“OALJ”).


On August 18, 2004, the OCA moved to join HVR and HVF as indispensable parties to this proceeding.  Since they were unopposed, a Third Interim Order was issued on September 1, 2004 granting these motions.


The OALJ assigned Mediator Herbert R. Nurick (“Mediator Nurick”) to the proceedings and he conducted a first mediation session on August 30, 2004 with all parties participating, except the Group Protestants.  A second mediation session with Mediator Nurick and all parties was held on September 21, 2004.



Due to the progress of the mediation sessions, HVUS, with the consent and agreement of all parties except the Boyters, requested a suspension of the litigation schedule on September 22, 2004 pending completion of the mediation process.  A Fourth Interim Order suspended the litigation schedule on September 24, 2004.


A public input hearing was held on October 7, 2004 at Hidden Valley Resort, Hidden Valley, Pennsylvania to solicit input from individuals to be served by the Company, if the Commission granted the applications.  Twelve individuals testified at this session.  On December 21, 2004, the parties participated in a third and final mediation session.


As a result of extensive discussions at the mediation sessions, as well as exhaustive formal and informal discovery, the Joint Petitioners on March 23, 2005 filed a Joint Petition for Settlement of the water and wastewater applications of HVUS.  All active parties, with the exception of Richard Brown, an individual Protestant, joined in this settlement.  No briefs were filed.  The OCA and OTS submitted independent statements in support of the settlement (Appendices E and F, respectively, to the Joint Petition).  Altogether, the prehearing conference and the public input hearing generated 138 pages of notes of testimony.


On April 1, 2005, Mediator Nurick issued his final report that the mediation phase of this case was concluded.  On May 2, 2005, I wrote to Richard Brown, Protestant, enclosing a copy of the Joint Petition and advising him that he must file a written comment to the proposed settlement by May 13, 2005, otherwise I would consider the Joint Petition without his input.  As of this date, I have received no word from this individual.  Hence, the Joint Petition for Settlement is now ripe for consideration.
TERMS AND CONDITIONS OF THE SETTLEMENT


A true and correct copy of the Joint Petition for Settlement is attached hereto as Appendix A and incorporated herein by reference thereto. The following subsections A, B and C taken directly from the corresponding sections of the Joint Petition declare the agreed upon terms and conditions for water service.  The remaining subsections D, E, F and G, also taken from the Joint Petition, generally relate to both water and wastewater service, unless otherwise stated.

A.
Water Distribution System Modifications and Improvements
1. HVUS will replace the 2-inch galvanized pipe serving Lakeview Drive with a 6-inch main prior to December 1, 2007.
2. Beginning on the entry date of a Commission Order approving the Settlement and the initial rates proposed therein (“Effective Date”), HVUS will install blow-off valves on all dead-ends and at all low points in roads and stream or swale crossings at a rate of three valves per year until completed.
3. If the Effective Date of the Settlement occurs prior to June 30, 2005, the Company will replace the existing 3-inch line running approximately 1,600 feet along Gardner Road between Hightop Drive and Highland Drive with a new 6-inch supply main located at the rear of the properties prior to December 31, 2005.  This new main will be installed at the appropriate depth to prevent freezing.  If the Effective Date of this Settlement occurs on or after June 30, 2005, the Company will complete its obligations under this paragraph by December 31, 2006.

4. Prior to December 1, 2006, the Company will connect the 6-inch main currently serving the Ski Lodge with the 3-inch main on Parke Drive.
5. Within ten (10) years of the Effective Date, the Company will replace all mains smaller than 6-inch with 6-inch or larger pipe, with the following exceptions:  lines less than 250 feet long at cul-de-sacs, lines with the sole purpose of looping dead ends and lines that serve structures that are (or can be) within 500 feet of fire hydrant(s) on 6-inch or larger main(s).  Within six (6) months of the Effective Date, and every year thereafter, HVUS will prepare, and submit to the Commission’s Bureau of Fixed Utility Services (“FUS”) and Joint Petitioners, a schedule (“Replacement Schedule”) that forecasts which mains will be replaced within the next two (2) years.  HVUS will provide this Replacement Schedule for planning purposes only and it is not binding upon HVUS.  The Joint Petitioners recognize that unforeseen events could alter the start/completion dates for the portion of the main replacement described on the Replacement Schedule.

B.
Water Pressure Improvement Activities
6. Within one (1) month of the Effective Date, the Company will advise customers in Snowfield Court and on Powder Ridge Road, in writing, copied to FUS and all parties, that replacement/repair of in-home booster pumps may improve pressure problems.

C.
Water Quality Improvement Activities
7. Within two (2) months of the Effective Date, using a bill insert or a repeated line item on water bills, the Company will advise all customers, copied to FUS and all parties, that setting hot water heaters to a temperature less than 140 degrees may reduce the settling of iron and manganese, to help reduce tea-colored water problems.  Prior to distribution, the Company will provide a draft of the bill insert or line item to the OCA for review.
8. Beginning on the Effective Date, the Company will use its smaller capacity pump inside the water supply pump house to reduce the number of on/off cycles on its larger pump.
9. With its next rate filing, but in no case later than two (2) years from the Effective Date, the Company will submit a report to FUS and all parties reassessing the need, size and cost of a treatment plant to permanently solve the problems caused by the levels of iron and manganese in its water.
10. Beginning on the Effective Date and until the Company submits the report required by the preceding paragraph, the Company will test its source water for iron and manganese levels three times per year.  Each set of test results will be submitted promptly to FUS and all parties.
11. Within two (2) years of the Effective Date, the Company will find and reduce its unaccounted-for water levels to 20%.  For purposes of the Settlement, unaccounted-for water levels will exclude water loss attributed to system flushing.  Leaks will be found as soon as possible and prioritized so that larger leaks are repaired first.  In January 2006 and January 2007, the Company will provide a report to FUS and all parties stating the level of unaccounted-for water and listing the date and location of leaks that have been repaired in the previous twelve (12) months.
12. Beginning on the Effective Date, leak detection will be performed on the entire system at least once each year.
13. Within three (3) months of the Effective Date, the Company will submit to FUS and all parties a written recommendation from its consulting engineer detailing the proper procedure for flushing the system, including but not limited to which hydrants and blow-off valves should be flushed in what sequence and for what length of time.  The Company will also request its consulting engineer to estimate how much water should be used to comply with the flushing recommendation and include that estimate in the written recommendation.  Within four (4) months of the Effective Date, the Company will fully implement the flushing procedures recommended by its consulting engineer, subject to any changes by FUS and the parties.  In the interim, HVUS will continue HVR’s current flushing practices.
14. The engineering recommendation obtained pursuant to the preceding paragraph will include and address the requirement that the Company flush the 3-inch Valley View Road line every other month when the quarry is in operation.  If more or less frequent flushings are needed on that line (based on the condition of the water noted when flushing is performed and customer complaints), the Company will provide a report to FUS and all parties explaining the basis for the change.
15. Beginning on the Effective Date, the Company will measure and record how much water is flushed from each hydrant and blow-off valve.  The Company will include those measurements with the water test results reported to FUS and all parties pursuant to the terms of paragraph 10 above.
16. Beginning on the Effective Date, the Company will advise all customers in advance of all scheduled flushings, by posting and by either bill insert or a line item on the water bill.  The Company will also advise HVF in advance of all scheduled flushings, in writing.

D.
Rates for Both Water and Wastewater Service
The Company will file a proof of revenues with the Joint Petition that reflects rates designed to recover annual revenues of $392,000.00 for wastewater operations and $182,500.00 for water operations, as provided in Appendix A to the Joint Petition.  All wastewater customers will pay a $27.00 per quarter customer charge and a $15.60 volumetric charge up to 30,000 gallons and $12.52 volumetric charge over 30,000 gallons.  All water customers will pay a $12 per quarter customer charge and $6.97 per thousand gallons volumetric charge up to 30,000 gallons and $5.75 volumetric charge over 30,000 gallons.  “Availability customer” will be defined as the owner of a lot with no structures connected to the water or wastewater system, to whom the Company’s water or wastewater service line, respectively, is available.  Each water availability customer will pay $9.00 per quarter and a wastewater availability customer will pay $15.00 per quarter.

17. 
E.
Water and Wastewater Stay Out Provision
18. The Company will not file for a rate increase for an eighteen (18)-month period beginning on the Effective Date.

F.
Water and Wastewater Refunds
19. Beginning on the Effective Date, the Company will refund $4 per quarter per current water customer for three (3) years and $4 per quarter per current wastewater customer for three (3) years.  For refund purposes, the term “customer” excludes all properties owned by HVR, HVUS, or any availability customer.  The payment of these refunds is not an admission by HVUS or HVR of any violation of any law, including but not limited to the Public Utility Code, or of any Commission regulation.  Conversely, the level of refunds is not a concession by any Joint Petitioner that the law does not entitle customers to a greater level of refunds.

G.
Additional Terms Applicable to Water and Wastewater Services
20. Within 60 days of the Effective Date, the Company will file an affiliated interest agreement between HVUS and HVR.  In the future, HVUS will continue to comply with the requirements of the Public Utility Code with regard to affiliated interest agreements.

21. Beginning on the Effective Date, utility bills will be due thirty (30) days from the date the utility mails bills to customers; late payment charges will apply only to payments received five (5) or more days after the due date.  Late charges will apply only to portions of a bill that are overdue, consistent with 52 Pa. Code §56.22.

22. Beginning on the Effective Date, the Company will establish a call center to assist its customers in the event of an emergency.  The call center will have at least one person answering the phone at all times, as well as an automated answering system, so that customers can report any problems or emergencies to the Company.  The call center will have the capacity to contact field repair personnel to report service disruptions, outages or any other emergency.  Call center personnel will disclose to customers the nature of known problems, as well as an estimated time for service restoration, if available.
23. Final proposed water and wastewater tariffs are attached to the Joint Petition as Appendices B and C, respectively.
24. Consistent with 52 Pa. Code §53.54, at least 60 days prior to the Effective Date, the Company will file a water and wastewater tariff supplement incorporating the proposed initial rates for availability customers.  The effective date of the proposed availability rates contained in the tariff supplements will be the Effective Date of this Settlement.  On the same date the tariff supplements are filed with the Commission, the Company will mail a written notice to all availability customers of the proposed initial rates, which contains the language specified by 52 Pa. Code §§53.54 and 53.45.  The Company will consult with the OCA regarding the content of the notice prior to service.  A copy of the notice and proof of service are attached to the Joint Petition as Appendix D.
25. Within seven (7) days of the Effective Date, the Company will mail a notice to all customers, in writing at their billing address, of their new, Commission-approved rates.  The notice will list the rates and advise customers that they can call the Company, the OCA or the Commission’s Bureau of Consumer Services with any questions and provide information for customers to contact the OCA.
26. Beginning on the Effective Date and continuing until such time as the Company fulfills its obligations as delineated in paragraph 5 above, each spring and fall, one or more Company representatives with authority and knowledge to speak and answer questions on behalf of the Company will participate in a meeting, held in the service territory and open to all customers.  At least thirty (30) days in advance of the meeting, the Company will notify all customers of the date, time and location of the meeting using a bill insert or a line item on water bills.  The Company will also advise HVF at least thirty (30) days in advance of all such scheduled meetings, in writing.

27. This Settlement shall be deemed to constitute full and complete satisfaction by the Company of its obligations with respect to these applications. The Joint Petitioners acknowledge and agree that this Settlement will have the same force and effect as if they had fully litigated this proceeding.
28. This Settlement reflects significant compromises between the Joint Petitioners and (a) is proposed solely for the purpose of settling the present proceeding, (b) is made without any admission by any party hereto as to any matter of fact or law, and (c) is without prejudice to any position advanced by any Joint Petitioner on the record in this proceeding or that might be adopted by any Joint Petitioner during subsequent litigation.  Notwithstanding the foregoing, however, if this Settlement is approved and implemented, the Joint Petitioners will not in any subsequent proceeding take any action or advocate any position inconsistent with the terms of this Settlement.
29. If the presiding ALJ recommends that the Commission adopt this Settlement in its totality without modification, the Joint Petitioners agree to waive their rights to file exceptions to that Initial Decision.  The Joint Petitioners do not waive their rights to reply to exceptions, if any, filed by any other individual or organization.
30. The Joint Petition and Settlement is conditioned upon the Commission’s approval of all of the Settlement terms.  If the Commission modifies or fails to approve any of the Settlement terms, upon written notice to the Commission and all parties within five (5) business days, any Joint Petitioner may elect to withdraw from the Settlement.  The Joint Petitioners reserve their respective rights to resume litigation regarding their respective positions. The Joint Petitioners claim the privilege reserved in 52 Pa. Code §5.231 that no part of an unaccepted settlement shall be admissible in evidence at any time against any Joint Petitioner.  No adverse inference shall be drawn against any Joint Petitioner as a result of any matter set forth therein.  The OTS posits that any required further hearing in this proceeding would constitute a modification to the Settlement.

31. The Joint Petitioners may enforce the Joint Petition through any appropriate action before the Commission or through any other available remedy in law, equity or otherwise.
32. The Joint Petitioners agree that the Settlement may be executed in one or more counterparts each of which shall be deemed an original and all of which taken together constitute one and the same agreement.
33. The Joint Petitioners expressly understand and agree that this Settlement constitutes a negotiated resolution solely of this proceeding.
34. If the Commission does not approve this Settlement for any reason, the Joint Petitioners reserve their respective rights to present, among other things, additional testimony, cross-examination, briefing and argument on all issues this Settlement addresses and any others needed to complete this proceeding.
35. The Joint Petitioners will use their best efforts to support this Joint Petition and Settlement and to secure the Commission’s approval.
DISCUSSION


The Commission encourages parties in contested on-the-record proceedings to settle cases.  See, 52 Pa. Code §5.231.  Settlements eliminate the time, effort and expense of litigating a matter to its ultimate conclusion, which may entail not only litigation before the Commission, but also review of the Commission’s decision by the appellate courts of  this Commonwealth.  Such savings benefit not only the individual parties, but also the Commission and all ratepayers of a utility, who otherwise may have to bear the financial burden such litigation necessarily entails.



By definition, a “settlement” reflects a compromise of the positions that the parties of interest have held, which arguably fosters and promotes the public interest.  When active parties in a proceeding reach a settlement, the principal issue for Commission consideration is whether the agreement reached suits the public interest.  Pa. P.U.C. v. CS Water and Sewer Associates, 74 Pa. P.U.C. 767, 771 (1991).  In their supporting statements, the Joint Petitioners declare this settlement is in the public interest and should be approved.


Initially, the Joint Petitioners suggest the settlement results in the formation of a Commission-regulated public utility in the Company’s designated service area providing both water and wastewater service through separate tariffs on file with the Commission.  The settlement tenders a refund to customers for a portion of the rates that HVR charged for water and wastewater service during a period that it operated without the requisite certificates of public convenience.  The Joint Petitioners note substantial litigation and associated costs will be avoided by this settlement, which resolves a number of important and contentious issues fairly, by balancing the interests of HVUS and its ratepayers.


Moreover, the Joint Petitioners proclaim the settlement is consistent with the Commission’s policies promoting negotiated settlements. The Joint Petitioners arrived at this settlement after a number of meetings, discussions, formal and informal discovery and mediation proceedings. They believe the settlement’s terms and conditions constitute a carefully crafted package representing reasonable negotiated compromises on the issues therein addressed. Thus, they claim the settlement is consistent with the Commission’s rules and practices encouraging negotiated settlements.  See, 52 Pa. Code §§5.231, 69.391 and 69.401.


The OTS submits a separate statement in support of the settlement.


A.
The OTS’ Position


During the course of this proceeding and in the prior consolidated complaint case at Docket Nos. C‑20028823 and C‑20039320, the OTS thoroughly reviewed the Company’s water and wastewater application filings, conducted an inspection tour of the facilities, analyzed all supporting information, including discovery responses, submitted filing data, and participated in lengthy discussions amongst the parties during the three mediation sessions that eventually resulted in the proposed terms for system improvements and initial Commission-approved rates for both water and wastewater service.  The OTS posits the instant settlement, if approved, will serve the public interest.


As a part of the settlement, the OTS notes the Company has agreed to: (1) make extensive water distribution system modifications and improvements; (2) advise customers regarding water pressure improvements; (3) take specific steps to improve water quality; (4) make certain refunds to customers; and (5) file a proof of revenues that reflects rates designed to recover annual revenues of $182,500 for water operations and $392,000 for wastewater operations.  In consideration for approval of the settlement, the Company will not file a general rate increase, as that term is defined in Section 1308(d) of the Public Utility Code, 66 Pa. C.S. §1308(d), within 18 months of the Effective Date of the Commission’s Order approving the settlement.


Further, the OTS considers Commission approval of the terms and conditions of this settlement to have the same effect as full and complete litigation.  It further recognizes that final resolution of this proceeding by approval of the settlement will result in Commission-made rates.  The OTS, nevertheless, asserts that the rates for water and wastewater contained in the Joint Petition are just, reasonable, nondiscriminatory, lawful and in the public interest.


Furthermore, the OTS alleges the terms and conditions of the settlement are in the public interest, because the settlement results in the formation of a Commission-regulated public utility in the Company’s designated service area providing both water and wastewater service through separate tariffs.  The settlement provides timeframes for required Company actions designed to improve service to the Company’s customers.  It creates an opportunity for a level of operating revenues that the Joint Petitioners agree is reasonable and lawful.  It gives customers a refund for a portion of the rates charged them for uncertificated water and wastewater service.  Finally, the settlement avoids the necessity of further administrative and possible appellate court proceedings, which would have incurred substantial cost for the Joint Petitioners and the Company’s ratepayers, thereby conserving time and expenses for all parties involved.

B.
The OCA’s Position


The OCA also writes separately to support the settlement.



1.
The Water Distribution System


The OCA opines the settlement imposes numerous requirements on HVUS to improve its water distribution system and, ultimately, the quality of water it supplies to its customers.  The settlement provides that within ten years, HVUS will replace all under-sized mains with six-inch or larger mains.  In addition, the main serving Lakeview Drive, an area with significant low pressure and tea-colored water problems, will be replaced by December 2005.  A second main along Gardner Road is buried too shallowly and as a result, breaks often and causes outages to many homes.  The main also has a faulty pressure-reducing valve that causes outages during repair.  The Company will replace this main by December 2007.  Finally, there are many dead-end lines in the HVUS system that do not have blow-off valves, which prevent proper flushing of the system.  Under the terms of the settlement, HVUS will install all the necessary blow-off valves at a rate of three valves per year.



2.
Water Pressure


Two areas of the system on Snowfield Court and Powder Ridge Road pose particular pressure problems.  When many of these houses were built, in-home-booster-pumps were installed, but many have been abandoned or removed.  The OCA posits their replacement or repair could improve water pressure.  Pursuant to the settlement, the Company agrees to provide this information in writing to the affected customers.


3.
Water Quality


The OCA notes settling of iron and manganese in the HVUS distribution system causes numerous complaints and concerns for customers, including discolored water, discolored fixtures, discolored laundry, excessive replacement of bathroom fixtures, hot water tanks and filters, and the cost of buying alternative drinking water.  The OCA posits the settlement terms may help to reduce some of the symptoms.  The OCA hopes the problem may be addressed more fully by the installation of a treatment plant, which is also mentioned in the Joint Petition.



First, the OCA notes higher water temperatures may exacerbate the settling problem.  Setting hot water heaters to a temperature less than 140° may help reduce settling.  The settlement requires HVUS to inform its customers of this solution in the form of a bill insert or repeated line item on water bills.  Second, every time the Company’s pump cycles on and off, the flow in the distribution system reverses and stirs up sediment in the pipeline.  HVUS agrees to use a second, smaller capacity pump to reduce the number of on/off cycles.  Third, the Company will solicit an engineer’s recommendation on how to flush the distribution system with the best results and least loss of water.  A proper flushing regimen should help to clean sediment from the system on a regular basis.  In response to complaints, HVUS agrees to notify customers in writing in advance of all scheduled flushings.  Finally, to address specific problems on Valley View Road, an area that is affected by blasting in a nearby quarry, the Company will flush the line every other month while the quarry is in operation.


With regard to the iron and manganese content of the water, HVUS will reduce water loss to acceptable levels and continue entire-system leak detection on a yearly basis.  Then, with a more accurate measure of system demands, the Company will reassess the treatment plant necessary to permanently solve the problems caused by iron and manganese.  This report is required within two years from the effective date of settlement rates.  Until then, HVUS will test its water three times per year for iron and manganese levels and report the results.  In combination, the OCA believes these measures will reduce water quality complaints until a permanent solution is in place.



4.
Reporting


The OCA notes the settlement mandates significant reporting requirements that will allow the parties and the Commission to closely oversee the Company’s compliance with the settlement provisions and to monitor the status of improvements.  In addition to the treatment plant and iron/manganese test result reports, HVUS must report on the schedule of undersized main replacement, its engineer’s recommendation for flushing procedures and estimated water requirements, and measurements of how much water is flushed from each hydrant and blow-off valve for comparison with its engineer’s estimates.


5.
Education and Outreach


In addition to the notice requirements regarding in-home booster pumps, water heater temperatures, and scheduled flushings, the settlement requires the Company to comply with Commission regulations regarding notice to availability customers of the proposed initial availability rates contained in the settlement.  The Company also agrees that if the Commission approves the settlement rates, it will mail notice to all customers listing the new rates and providing contact information for HVUS, the OCA and the BCS.  The settlement also creates a 24‑hour call center for water and wastewater-related problems or emergencies and establishes semi-annual meetings in the service territory to meet with Company representatives.  These measures are intended to improve the exchange of information between HVUS and its customers.



6.
Miscellaneous


Pursuant to the settlement, the OCA notes the Company will file an affiliated interest agreement between HVUS and HVR, which share common ownership.  To accommodate the large number of customers who reside outside of its service territory on a part-time basis and the related potential for delays in mail service, HVUS agrees that late payment charges will apply only to payments received five days or more after the due date.


7.
Revenues


The OCA notes the proposed settlement provides for overall annual revenues not in excess of $182,500 for water operations and $392,000 for wastewater operations, or $575,000 in total annual revenues.  This amount represents approximately a 22.4% reduction from the total annual revenues of $741,356 that HVUS proposed in its applications, and an approximate 18.5% increase above revenues currently billed for water and wastewater service.  Under the settlement rates, a residential customer using 5,000 gallons per month will pay $116.55 per quarter for water service and $234.00 per quarter for wastewater service, compared to $126.45 per quarter for water service and $288.00 per quarter for wastewater service as HVUS originally proposed.  The settlement also creates an availability charge for water and wastewater customers of $9.00 per quarter and $15.00 per quarter, respectively.


Based upon its analysis of the Company’s filings, the OCA finds the proposed settlement rates to be within the range of likely outcomes in a fully litigated case.



8.
Refunds


The OCA believes the settlement is a fair resolution of the refund issue.  The OCA posits the billing and collection of any rates prior to the Commission’s approval of certificates of public convenience and the filing of initial tariffs was unlawful.  Pursuant to the Joint Petition, HVUS agrees to refund a total of $96.00 per current customer, excluding properties owned by HVUS, HVR, HVF and any availability customers, over the next three years.  The OCA opines this amount represents a reasonable compromise, because it addresses its concern regarding the operation of de facto public utilities, as well as the financial condition of the Company, and avoids further litigation costs that HVUS could seek to pass on to its ratepayers.



9.
Stay-Out Provision


Under the proposed settlement, the OCA notes HVUS cannot file for a rate increase for at least 18 months following the entry date of the Commission’s Order approving the settlement.  The proposed stay-out provision, in the OCA’s view, should prevent another rate increase before July 2007, assuming the Company files as soon as the stay-out expires and assuming this case ends in April 2005 and the next case is fully litigated.  Thus, the OCA believes HVUS’ ratepayers will be assured of some level of rate stability.

C.
Recommendation



The case sub judice serves as a quintessential example of how reasonable people with widely divergent views on difficult, substantial issues can achieve an accommodation resolving their dispute.  Under the auspices of an experienced and extremely capable Mediator, the parties were able to settle serious, complex issues concerning system improvements, water pressure and water quality, reporting and regulatory oversight, information sharing, creating a repair call center, filing an affiliated interest agreement, extending customer monthly payment periods, establishing service rates, granting refunds for uncertificated service, and maintaining rate stability.  One may glean somewhat of an understanding of the depth of sentiment that people nurtured about these questions by observing that while only twelve people testified at the public input session, more than a hundred people overflowed the hearing room at Hidden Valley on October 7, 2004.  This settlement addresses the concerns these people expressed during this public input session.  No doubt exists that full litigation would have entailed many days of hearings and perhaps years of appeals before this utility and its customers could have experienced any semblance of relief — let alone a decision satisfactory to anyone.


On its face, the settlement is reasonable.  It incorporates reasonable solutions to issues that the parties deemed important after extensive investigation.  Therefore, their proposed settlement appears to be in the public interest.


Finally, the only party not joining in the settlement is Protestant Richard Brown.  As noted, I mailed Richard Brown a true and correct copy of the proposed settlement on May 2, 2005.  As explained in my letter, Mr. Brown’s comments to the settlement were due by May 13, 2005.  As of this date, he has not responded.  


Because the Joint Petition for Settlement of these applications raises questions of law and Protestant Richard Brown has been accorded an opportunity to submit in writing his arguments in opposition, he has received due process of law.  Dee-Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360 (Pa. Cmwlth. 1995); and Lehigh Valley Power Comm. v. Pa. P.U.C., 563 A.2d 548 (Pa. Cmwlth. 1989).  A hearing is necessary only to resolve disputed questions of fact, but is not required to decide questions of law, policy or discretion.  Id. at 556.  To reiterate, the Joint Petitioners find the proposed settlement to be just and reasonable.  They urge its acceptance as in the public interest.  Protestant Richard Brown offers nothing to the contrary.  Accordingly, his complaint/protest will be dismissed.


Upon due consideration of the terms and conditions of the Joint Petition for Settlement, including the supporting statements of the OTS and OCA, this settlement constitutes a fair, just and reasonable resolution of these applications.  Therefore, the Joint Petition for Settlement is in the public interest and should be approved.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§501, et seq.
2. The Commission should approve the Joint Petition for Settlement that Hidden Valley Utility Services, L.P., the Office of Trial Staff, the Office of Consumer Advocate and Edwin C. Miller, Jack Mautino, Jr., Douglas Brown, John Fiesta and Edward Mackenzie have submitted at these dockets as in the public interest.
3. The due process rights of the Protestant Richard Brown have been fully protected in this proceeding.

4. The formal complaint/protest that Richard Brown filed in this proceeding should be denied for his failure to prosecute.

RECOMMENDED ORDER


THEREFORE,



IT IS RECOMMENDED:

1. That the Joint Petition for Settlement that Hidden Valley Utility Services, L.P., the Office of Trial Staff, the Office of Consumer Advocate and Edwin C. Miller, Jack Mautino, Jr., Douglas Brown, John Fiesta and Edward Mackenzie have submitted at Docket Nos. A‑210117 and A‑230101, is hereby approved.
2. That the application of Hidden Valley Utility Services, L.P. at Docket No. A‑210117, seeking approval to begin to offer, render, furnish or supply water service to the public for compensation in Hidden Valley, Pennsylvania, is hereby approved.
3. That the application of Hidden Valley Utility Services, L.P. at Docket No. A‑230101, seeking approval to begin to offer, render, furnish or supply wastewater service to the public for compensation in Hidden Valley, Pennsylvania, is hereby approved.

4. That Hidden Valley Utility Services, L.P. shall file tariff supplements identical to the ones set forth as Appendices B and C to the Joint Petition for Settlement submitted in this proceeding, to become effective fifteen (15) days after entry of a final Commission Order not subject to appeal or other legal challenge, and provided that said tariff supplements shall contain provisions for rates designed to recover annual revenues of $182,500 for water operations and $392,000 for wastewater operations as set forth in the terms and conditions of the Joint Petition for Settlement.
5. That the protests of the Office of Trial Staff, the Office of Consumer Advocate, and Edwin C. Miller, Jack Mautino, Jr., Douglas Brown, John Fiesta, Richard Brown and Edward Mackenzie filed in this proceeding are hereby dismissed.

6. That Hidden Valley Utility Services, L.P., the Office of Trial Staff, the Office of Consumer Advocate, and Edwin C. Miller, Jack Mautino, Jr., Douglas Brown, John Fiesta, Richard Brown and Edward Mackenzie shall comply with the terms and conditions of the Joint Petition for Settlement submitted in this proceeding as though each and every term and condition stated therein had been the subject of an individual ordering paragraph.
7. That in the event Hidden Valley Utility Services, L.P. fails to file the requisite tariff supplements as set forth in the foregoing ordering paragraphs, its applications at Docket Nos. A‑210117 and A‑230101 shall be dismissed without further action.
8. That upon acceptance and approval by the Commission of the tariff supplements and supporting data filed by Hidden Valley Utility Services, L.P., as being consistent with this Order and the Joint Petition for Settlement, the proceeding at Docket Nos. A‑210117 and A‑230101 shall be terminated and the dockets marked closed.
Date:  May 16, 2005


















John H. Corbett, Jr.








Administrative Law Judge
	� 	The present applications were filed as the direct result of an agreement to settle a complaint that the Boyters filed at Docket No. C�20028823 and the Commission’s Office of Trial Staff (“OTS”) instituted at Docket No. C�20039320 against Hidden Valley Resort, L.P. (“HVR”).  There, the Boyters and the OTS alleged that HVR had provided water and wastewater service to about 1000 residents of the Hidden Valley community using the Hidden Valley Foundation (“HVF”) as a billing agent since approximately 1985 without having obtained the requisite certificates of pubic convenience.  The Commission entered an Order on November 14, 2003 approving the settlement.  In its Order at page 4, the Commission noted that the settlement required the applicant to file separate applications for certificates of public convenience to provide water and wastewater service within ninety days of the entry of its final Order approving the settlement.





	� 	As noted infra, HVR, HVF and the Group Protestants became parties later in the proceeding.


	� 	See, Appendix F to the Joint Petition.


	� 	See, Appendix E to the Joint Petition.
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