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Administrative Law Judge
HISTORY OF THE PROCEEDING
On October 24, 2003, Three-Lane Utilities, Inc. (applicant) filed with the Pennsylvania Public Utility Commission (Commission) an Application for a Certificate of Public Convenience (Application), seeking authority to render water service to the public in a portion of Westfall Township, Pike County, Pennsylvania.  The Application was docketed at Docket Number A-210116, and by Secretary’s Memorandum assigned to the Commission’s Bureau of Fixed Utility Services (FUS) on October 30, 2003.

Notice of the filing was published in the Pennsylvania Bulletin on November 15, 2003, and in the Pike County Dispatch, a newspaper of general circulation in the area of Westfall Township, Pike County, Pennsylvania, on November 20 and 27, 2003.

Protests to the Application were due to be filed on or before December 1, 2003.  No timely protests were filed.

Between January 19, 2005, and February 14, 2005, twenty-three (23) separate formal Complaints (individually; Complaint, collectively; Complaints) were filed with the Commission against applicant at Docket Numbers C-20054299 through C-20054321.  The Complaints generally raised three issues, applicant’s proposed flat rate of $55.00 per month, applicant’s lack of metered water service, and applicant’s alleged inadequate service (specifically, lack of timely notice of the imposition and of the lifting of “boil water” advisories).
On March 9, 2005, applicant filed its Petition For Emergency Order Or Alternatively For Interim Emergency Relief (Petition) at Docket Number A-210116.

By Memorandum dated March 9, 2002 (sic), FUS requested that the Secretary’s Bureau assign the Petition to the Office of Administrative Law Judge (OALJ) for appropriate adjudication.

By Memorandum dated March 10, 2005, the Secretary’s Bureau assigned the entire case at Docket Number A-210116 to OALJ.  Also on March 10, 2005, the entire case, both the Application and the Petition, was assigned to me.

The Petition was processed by OALJ as a Petition for Interim Emergency Order (as an Interim emergency order is defined in 52 Pa. Code §3.1) in accordance with the Commission’s regulations at 52 Pa. Code §§3.6 - 3.11.
By Hearing Notice dated March 11, 2005, an Initial Hearing on the Petition was scheduled for 10:00 a.m. on Friday, March 18, 2005.

On Monday, March 14, 2005, copies of the Hearing Notice dated March 11, 2005, were faxed to the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), and the Commission’s Office of Trial Staff (OTS).

On March 15, 2005, Robert V. Eckenrod, Esquire, entered his appearance on behalf of OTS.

On March 17, 2005, OTS filed its Motion To Strike Petition For Emergency Order Or Alternatively For Interim Emergency Relief (Motion).

Also on March 17, 2005, Erin L. Gannon, Esquire, and Christine Maloni Hoover, Esquire, filed a Notice Of Intervention on behalf of OCA.

On March 18, 2005, the hearing on applicant’s Petition was held as scheduled.  Applicant was represented by counsel and presented evidence in the form of testimony by two witnesses and the introduction, without objection, of nine exhibits (Three-Lane Exhibits 1, 2, 3, 4, 5, 6, 7, 8, and 9).  OTS and OCA were both represented by counsel and both cross-examined applicant’s witnesses.  Neither OTS nor OCA presented any evidence.  OSBA did not participate in the hearing.  A transcript of the proceeding containing 106 pages was produced.

By Interim Emergency Order dated March 21, 2005, I denied applicant’s request for interim emergency relief on the basis that the Commission was without the power to grant the relief requested.  I also dismissed applicant’s Petition.
By Order Certifying Question To The Commission also dated March 21, 2005, I certified the question of my denial of applicant’s request for interim emergency relief to the Commission for review and decision.  To date, the Commission has not acted.

By Order consolidating Proceedings dated March 23, 2005, I consolidated the above-captioned cases for the purposes of hearing and decision.

By Notice dated March 25, 2005, an Initial In-person Prehearing Conference was scheduled for April 25, 2005.
As is my usual custom, I issued a Prehearing Conference Order (Prehearing Order) dated March 25, 2005.  The Prehearing Order, among other things, required the parties to file and serve Initial PREHEARING Conference memoranda on or before April 18, 2005, and prescribed the information to be included.

Applicant, OCA, and OTS all timely filed and served Prehearing Conference memoranda.  No other party filed and served a Prehearing Conference memorandum.

The Initial In-person Prehearing Conference occurred as scheduled on April 25, 2005.  Representatives of applicant, OCA, and OTS attended.  None of the other parties were represented at the Prehearing Conference.  At the Prehearing Conference, a tentative schedule to litigate the consolidated cases was developed.  The parties also advised me that the likelihood of settlement appeared high.  Consequently, it was agreed that a Scheduling and Briefing Order would not be issued until May 2, 2005, at the earliest.  A transcript of the proceeding was produced.
On April 27, 2005, applicant and OCA filed a Joint Petition In Full Settlement (Joint Petition), resolving all issues of the consolidated cases.

On April 29, 2005, OCA filed its Statement In Support of the Joint Petition.

By letter dated April 29, 2005, OTS stated that it did not oppose the proposed settlement set forth in the Joint Petition.
By letter dated May 2, 2005, OCA sent each of the parties who had filed a Complaint a copy of the Joint Petition and of OCA’s Statement In Support of the Joint Petition.
On May 3, 2005, I sent a letter to the entire service list requesting comments or objections regarding the settlement.  My letter also included a signature page for the individual complainants if they desired to join in the Joint Petition.  Service list members were advised that they had to submit comments or objections not later than May 13, 2005.  Additionally, my letter provided telephone numbers for representatives of applicant and OCA, if recipients had any questions about the Joint Petition.

By letter dated May 11, 2005, Helen M. Ferris (C-20054300) made known her objections to the terms of the Joint Petition.  Ms. Ferris did not request to continue to litigate, however.  I received no other comments nor objections to the Joint Petition in response to my May 3, 2005, letter.
TERMS AND CONDITIONS OF THE JOINT PETITION
The terms and conditions of the Joint Petition filed by applicant and OCA (and not opposed by OTS) are as follows:

1.
a.
The Company shall be permitted to charge a rate of $50.00 per EDU for residential and commercial service, a rate of $200 per unit for private fire service and $50 per unit for public fire service.  The initial rates are shown in the proposed tariff page appended as Attachment A to the Joint Petition.  Such rates shall be effective upon one day’s notice to the Commission.  This rate shall be adjusted either upward or downward, as the case may be, if on or before June 2, 2005, additional customers above the current customer count of 112 customers are added to the system or if current customers leave the system so as reduce the current level of customers below 112 customers.  The adjustments shall be utilized to maintain an initial revenue level of $112,800.  The remaining portion of the Company’s tariff, (i.e., the terms and conditions of service consistent with the Commission’s Model Tariff), submitted with its Application is incorporated by reference and approved.


b.
Within six (6) months of the entry of a Commission Order in this matter approving the tariff rates, the Company will install meters for all residential and commercial customers (the “meter installation time period”).  Within six (6) months of the earlier of (i) completion of meter installation or (ii) the end of the above six (6) month meter installation time period, or within nine (9) months of the end of said time periods if a longer period is necessary to obtain sufficient usage data, the Company will submit a revenue neutral filing to the Commission to establish metered rates.  At least one month prior to such revenue neutral filing, the Company will consult with the OCA regarding its proposed revenue neutral filing.  If necessary, the Company will seek a waiver from the Commission of any requirement of one year of usage data for purposes of establishing metered rates.


c.
The Company will comply with all then current Commission and Pennsylvania Department of Environmental Protection (“PADEP”) requirements regarding interruptions of service, outages and public notification, including but not limited to, 52 Pa. Code §§56.7l and 67.1 and 25 Pa. Code §§ 109.407 and 109.1004.


d.
Should interruptions occur and as is otherwise necessary, the Company will immediately inform all customers of Boil Water Advisories (BWA) by posting a written notice (printed on colored paper) on all mailbox stations in Milford Landing, by notifying the local radio station and by notifying the Milford Landing Homeowners Association.


e.
The Company will immediately inform all customers of the lifting of BWAs by posting a written notice (printed on a different colored paper than the initial notice of the BWA) on all mailbox stations in Milford Landing, by notifying the radio station and by notifying the Milford Landing Homeowners Association.


f.
The Company will, with its first bill to customers, using a bill insert or by individual letter, copied to the Commission’s Bureau of Fixed Utility Services and the OCA, advise all customers of (1) the deadline for the Company to install meters and to file a revenue neutral request with the PUC to begin charging water rates based on customer’s metered usage; and (2) the Company’s emergency number and its procedures for responding to calls to that number 24 hours per day, 7 days per week.  Prior to distribution, the Company will provide a draft of the bill insert or letter to the OCA for review.


g.
Within two (2) months of the entry of a Commission Order approving the Settlement, the Company will conduct a pressure test consistent with the Commission’s regulations at 52 Pa. Code §65.6 at the main through the use of a fire hydrant in closest proximity to the residence of Rose Ann Doherty at 4058 Circle Court, Ruth Harford at 4027 Rivercrest Court and Helen Ferris at 4012 Rivercrest Court.  If any pressure test result shows results less than Commission requirements and PADEP requirements, the Company will make such necessary adjustments or improvements such that subsequent pressure test results show pressure readings at times of system peak and off-peak usage at the main that are consistent with Commission and PADEP requirements.  Within one (1) month of the entry of a Commission Order approving the Settlement and at the time the Company conducts the pressure tests at the main as described above, the Company will conduct a pressure test at the outside house faucet at each of the above three (3) homes.  The Company will provide copies of the results of all pressure tests to the OCA.


h.
The Company agrees that upon approval and implementation of the above rates, it shall not file a tariff or tariff supplement proposing an increase in base rates that would constitute a general rate case under Section 1308(d) of the Public Utility Code, 66 Pa. C.S. § 1308(d), or any successor statutory provision of similar purpose no earlier than 17 months from the date of the Commission’s Order approving this settlement.  Provided, however, that if a legislative body, the judiciary or an administrative agency, including the Commission, enacts any fundamental changes in policy or statute which directly and substantially affects the Company’s cost of service, this Settlement shall not prevent the Company from filing a tariff or tariff supplements to the extent necessitated by such action.  In addition, this provision shall not preclude the Company from seeking extraordinary rate relief under Section 1308(e) of the Public Utility Code, 66 Pa. CS. § 1308(e) or any successor statutory provision of similar purpose.  This Settlement does not preclude any party from taking any position related to any possible filing as discussed herein.

2.
That upon Commission approval of this Settlement and the entry of an Order indicating such approval, the Company be permitted to file a tariff incorporating the rates set forth in Attachment A and incorporating the remaining terms and conditions of service contained in the initial tariff filed with the Company’s Application which terms and conditions are consistent with the Commission’s Model Tariff for Water and Wastewater public utilities, all to become effective upon one day’s notice.

3.
The Parties request that the Administrative Law Judge issue a Recommended Decision and that the Commission enter an Order, incorporating the components of this Settlement into the Commission’s disposition of this proceeding.

4.
The Parties believe that the Settlement is fair, just, reasonable, nondiscriminatory, and lawful and is in the public interest.  The Settlement permits the customers to receive service from a regulated public utility in accordance with the Pennsylvania Public Utility Code and provides operating revenue to an entity which was providing free service to the public.  The Company and the OCA each submit a Statement in Support of the Settlement.

5.
If the Administrative Law Judge, in his Recommended Decision, recommends that the Commission adopt the Settlement as herein proposed, the Parties agree to waive the filing of Exceptions.  The Parties, however, do not waive their rights to file Exceptions with respect to any modifications to the terms and conditions of the Settlement, or any additional matters, proposed by the Administrative Law Judge in his Recommended Decision.  The Parties reserve the right to file Reply Exceptions to any Exceptions that may be filed.

6.
The Settlement, if adopted, is intended to resolve all matters concerning the above captioned proceedings and would render moot the Company’s aforementioned Petition For Emergency Order Or Alternatively For Interim Emergency Relief filed March 9, 2005.

7.
The Settlement is proposed by the Parties to settle fully the instant case and is made without any admission against or prejudice to any positions which any Party might adopt during subsequent litigation, including further litigation in this case if the Settlement is rejected by the presiding Administrative Law Judge, the Commission or withdrawn by any of the Parties as provided below.  The Settlement is conditioned upon the Commission’s approval of all the terms and conditions contained therein.  If the Commission should fail to grant such approval or should modify the terms and conditions therein, the Settlement may be withdrawn upon written notice to the Commission and all Parties within three business days of the Commission’s action by any of the Parties and, in such event, shall be of no force and effect.  In the event that the Commission does not approve the Settlement and the Company or any of the other Parties elects to withdraw as provided above and the proceeding continues to further hearings, the Parties reserve their respective rights to submit testimony and to conduct full cross-examination, briefing and argument in the proceeding regarding the issues which are the subject of the Settlement.  In addition, the aforementioned Material Question would have to be ruled upon by the Commission.

DISCUSSION

The question which must be answered in assessing the settlement embodied in the filed Joint Petition is this: Is its adoption in the public interest?  For the reasons set forth below, I conclude that it is and recommend that the Joint Petition be given the Commission’s approval, without modification.

Negotiated agreements, such as the Joint Petition, give something to everyone but less than everything to any one party.  As a consequence of this truism, negotiated agreements must be evaluated as a whole.

Applicant is currently providing free water service to a home owners association located in the proposed service territory.  Specifically, applicant does not charge customers for the use of two wells, and a transmission and distribution system used to provide water service.  Ninety-six (96) members of the home owners association are receiving water service at no charge from applicant.  Obviously, this state of affairs could not continue indefinitely.  Either applicant must begin to receive remuneration for its services or the provision of those services must cease.
The history of applicant’s provision of uncompensated water service presents uncontroverted evidence of a public need for the water service and of applicant’s financial and technical fitness to meet that public need.  Applicant has constructed over $600,000 of new assets for the provision of water service including a an extensive looping of the system, construction of a fully pressurized fire protection system, construction of a new water tower, and drilling a new well for redundancy purposes.

The initiation of a revenue stream will allow applicant to continue service, provide the necessary means to operate the system and provide the means to maintain and improve its quality of water service.
The proposed Settlement provides for overall annual revenues not in excess of $112,800.  This is a slight reduction from the $115,980 total annual revenues proposed by applicant in its Application.  Under the Joint Petition rates, a residential customer would pay $50 per month for water service, compared to $55 per month, as originally proposed.  The Joint Petition also provides that if additional residential or commercial customers are added as of June 2, 2005, the rates would decrease because the proposed revenues would be shared by a greater number of customers.  The proposed revenues under the Joint Petition represent an amount which would be within the range of the likely outcomes in the event of full litigation of the case.

As part of the settlement, applicant must install meters within 6 months of a Commission order approving the Application.  After meter installation, applicant will gather the necessary usage data and file a request with the Commission asking for approval of metered rates.  That request must be made 6 months after applicant has all meters installed.  If necessary, applicant may take an additional 3 months to gather additional usage data and make the filing.  As soon as the Commission approves metered rates, customers will be charged based on the amount of water that they use instead of being billed a flat rate each month.  This accords with Commission policy and brings about the result of metered rates much more quickly than would otherwise have been the case.
Pursuant to the terms of the Joint Petition, applicant has specifically agreed to comply with all Commission and Pennsylvania Department of Environmental Protection (DEP) requirements concerning water outages and public notice.  Applicant has agreed to take the following steps, each time there is need for a “Boil Water Advisory”:

Immediately inform all customers of the need to boil their drinking water

1.
by posting a written notice (printed on colored paper) on all mailbox stations in Milford Landing;

2.
by notifying the radio station; and

3.
by notifying the Homeowners Association.

Immediately inform all customers that water is safe to drink without boiling

1.
by posting a written notice (printed on a different colored paper than the initial notice of the BWA) on all mailbox stations in Milford Landing;

2.
by notifying the radio station; and

3.
by notifying the Homeowners Association.

To ensure that all customers are aware of applicant’s metering plans and know how to contact applicant in the event of an emergency, the Joint Petition provides that along with the first bill, applicant will include the following information:

1.
the deadline for applicant to install meters and to file a revenue-neutral request with the Commission to begin charging water rates based on customer’s metered usage; and

2.
applicant’s emergency number and its procedures for responding to calls to that number 24 hours per day, 7 days per week.

A few of the filed Complaints raised concerns about water pressure.  In response, the Joint Petition provides that, within two months of the entry of a Commission order approving initial rates, applicant will conduct a series of water pressure testing at the fire hydrant nearest to the following homes at times of system peak and off-peak usage: Rose Ann Doherty - 4058 Circle Court, Ruth Harford - 4027 Rivercrest Court and Helen Ferris - 4012 Rivercrest Court.  If any pressure test result shows pressure less than Commission and DEP minimum requirements, applicant will increase system pressure and/or make other necessary adjustments or improvements such that subsequent pressure test results show adequate pressure at times of system peak and off-peak usage.

Within one month of the entry of a Commission order approving the Joint Petition, applicant will test pressure at the outside house faucet at each of the three homes listed above.  In addition, each time applicant conducts a water pressure test at the main, it will also measure the pressure at an outside house faucet at each of the three homes.  Applicant will provide copies of the results of all pressure tests to OCA.

A very significant provision of the proposed settlement is that applicant cannot file for any rate increase for at least 17 months following the entry date of an order approving the Joint Petition.  The proposed stay-out provision should prevent another rate increase before August, 2008, assuming applicant files as soon as the stay-out expires and that case is fully litigated.  Consequently, applicant’s ratepayers will be assured of some level of rate stability.  This also should result in metered rates being established before applicant can file a request for any increase in rates.

The terms and conditions of the proposed Joint Petition represent a fair and reasonable resolution of the issues and claims arising in this proceeding.  Applicant will receive a certificate of public convenience and will be required to operate in accordance with the Public Utility Code, 66 Pa.C.S. §101 et seq., and Commission regulations.  In addition, the Joint Petition provides for lower revenues compared to applicant’s original proposal, and under the terms of settlement, ratepayers will benefit by being billed according to their actual usage and by receiving timely information about boil water advisories.  In addition, the ratepayers will benefit from the stay-out included in the Joint Petition.  Finally, the Commission and all parties would benefit by the reduction in expense and the conservation of resources made possible by adoption of a settlement in lieu of full litigation.

The Commission has consistently supported the resolution of contested matters by settlement rather than by full litigation.  Settlements avoid the substantial expense and time associated with full litigation of all issues.  Further, a settlement avoids the uncertainty inherent in litigating certain of the issues thus serving the best interest of both the applicant and the other parties.  Finally, the settlement terms contained in the Joint Petition are fair and reasonable and consistent with the Commission’s regulatory policy.

The Joint Petition contains a full settlement supported (or not opposed) by all of the public parties to this proceeding.  The signatory parties include applicant and OCA, the entity charged by law with representing the interest of consumers as a party before the Commission in any matter properly before the Commission.  See, 71 P.S. §309-4.  The Joint Petition resolves the issues raised by the formal Complaints.  Specifically, the Joint Petition provides for an appropriate level of rates and establishes a protocol for handling service issues.

The Joint Petition should be approved by the Commission without modification.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding.

2.
The Joint Petition submitted by applicant and OCA, and not opposed by OTS, is in the public interest.

3.
The twenty-three (23) separate formal Complaints filed between January 19, 2005, and February 14, 2005, with the Commission against applicant at Docket Numbers C-20054299 through C-20054321 should be dismissed.
ORDER
THEREFORE,

IT IS RECOMMENDED:

1.
That the terms and conditions contained in the Joint Petition In Full Settlement filed April 27, 2005, by Three-Lane Utilities, Inc. and the Office of Consumer Advocate, in the above-captioned case be, and the same hereby is, approved.
2.
That the application of Three-Lane Utilities, Inc. be and is hereby approved granting the right to render water service to the public in a portion of Westfall Township, Pike County, Pennsylvania, as more fully described in the Application for a Certificate of Public Convenience filed in the above-captioned case on October 24, 2003.
3.
That a certificate of public convenience be issued, pursuant to Section 1102(a)(1) of the Public Utility Code, 66 Pa.C.S. §1102(a)(1), authorizing Three-Lane Utilities, Inc. to begin to offer, render, furnish, or supply water service to the public in a portion of Westfall Township, Pike County, Pennsylvania, as more fully described in the Application for a Certificate of Public Convenience filed in the above-captioned case on October 24, 2003.

4.
That Three-Lane Utilities, Inc. submit an initial tariff designed to produce annual revenues of $112,800, and incorporating the rates set forth in Attachment A of the Joint Petition In Full Settlement filed in the above-captioned case on April 27, 2005.

5.
That Three-Lane Utilities, Inc. file an initial tariff in substantially the same form, except as set forth in Order Paragraph 4, above, as that filed on October 24, 2003, with its Application for a Certificate of Public Convenience.

6.
That the initial tariff to be filed in accordance with Order Paragraphs 4 and 5, above, shall become effective upon one day’s notice.

7.
That Three-Lane Utilities, Inc. will not file a tariff or tariff supplement proposing an increase in base rates that would constitute a general rate increase under Section 1308(d) of the Public Utility Code, 66 Pa.C.S. §1308(d), prior to seventeen months following the date of the Commission’s order approving the Joint Petition In Full Settlement; provided, however, that the foregoing provision shall not prevent the filing of a tariff or tariff supplement at an earlier date proposing a general increase in rates in compliance with Commission orders or in response to fundamental changes in regulatory policies or federal tax policies affecting Three-Lane Utilities, Inc.’s rates.

8.
That if the Pennsylvania Public Utility Commission modifies any of the terms or conditions of the negotiated agreement set forth in the Joint Petition In Full Settlement, then any party may elect to withdraw from the Joint Petition In Full Settlement and may proceed with litigation and, in such event, the Joint Petition In Full Settlement shall be void and of no effect.  Such election to withdraw must be made in writing, filed with the Secretary of the Commission and served upon all active parties within three business days after the entry of a modifying order.  If the proceedings continue to further hearings, the active parties’ respective rights to present testimony and to conduct full cross-examination, briefing, and argument are preserved.

9.
That the formal Complaints filed by Robert I. Wein in Docket Number C-20054299, by Helen M. Ferris in Docket Number C-20054300, by Lydia M. Cerciello in Docket Number C-20054301, by Grace Turso in Docket Number C-20054302, by Ruth E. Harford in Docket Number C-20054303, by Anthony & Josephine Bisogno in Docket Number C-20054304, by Sandra M. Paul in Docket Number C-20054305, by Joseph Goceljak in Docket Number C-20054306, by Margaret Mahnke in Docket Number C-20054307, by Rose Ann Sirico in Docket Number C-20054308, by Rose Ann Doherty in Docket Number C-20054309, by Lena Fitzpatrick in Docket Number C-20054310, by Caesar & Janete Paternoster in Docket Number C-20054311, by Emil & Maria Del Moro in Docket Number C-20054312, by Michael & Jeanne Grasso in Docket Number C-20054313, by Joseph M. Haggerty in Docket Number C-20054314, by Rosemary Sirico in Docket Number C-20054315, by Elizabeth Zabielski in Docket Number C-20054316, by Helen Kavalar & Vincent Eger in Docket Number C-20054317, by Thomas & Rosalind Nathan in Docket Number C-20054318, by Thomas France in Docket Number C-20054319, by Ann Marie & Blaze J. Catalano in Docket Number C-20054320, and by Marc Valentine in Docket Number C-20054321 are dismissed and the records closed.

10.
That the record at Docket Number A-210116 be marked closed.

Date: May 19, 2005


















Wayne L. Weismandel








Administrative Law Judge
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