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HISTORY OF THE PROCEEDING

On January 13, 2005, Nicola Dwyer (“Complainant”) filed a Formal Complaint against Philadelphia Gas Works (“PGW” or “Respondent” or “Company”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”) alleging that her name and identity was used without her authority to obtain gas service at an address where she never resided.  The Complainant requests that the Commission receive all the correct information to make a decision.  
On March 3, 2005, PGW filed an Answer to the Formal Complaint.  The Answer alleged that the Company was unaware of Complainant’s stolen identity and requested proof of the same at a hearing of this matter.  PGW further averred that the Company records indicated that Complainant applied for gas service on May 7, 1997 at 404 N. Daggett Street, Philadelphia, PA 19151 (“Daggett Street property”) and that gas was supplied to Complainant at the service address from May 1997 to March 2000. 

An Initial Telephonic Hearing Notice dated March 14, 2005, was sent to the parties stating a scheduled telephonic hearing for Wednesday, April 20, 2005 at 10:00 a.m.  The Notice also stated that Administrative Law Judge (“ALJ”) Angela T. Jones would preside over the hearing.
A Prehearing Order was issued on March 25, 2005, advising the parties of the date and time of the scheduled hearing, and that the case could be dismissed if they failed to appear for the hearing and failed to obtain a continuance.  The Prehearing Order also reminded the parties of their responsibility to notify me of any change in the telephone number where they could be contacted for the hearing.  Furthermore, the Prehearing Order stated that a request for a change of the scheduled hearing date must be in writing no later than five (5) days prior to the hearing and sent to the presiding ALJ and all parties of record.
On April 11, 2005, by facsimile, Complainant provided two (2) proposed exhibits for possible use at the Initial Telephonic Hearing.  On April 15, 2005, in accordance with the Prehearing Order, PGW submitted three (3) copies of four (4) proposed exhibits for possible use at the Initial Telephonic Hearing.  
The Initial Telephonic Hearing convened as scheduled on April 20, 2005.  Ms. Dwyer appeared pro se and testified on her own behalf presenting two (2) exhibits, which were admitted into the record without objection.  PGW was represented by Mr. Laureto A. Farinas, Esquire, who presented the testimony of one (1) Company witness, Ms. Anne Marie T. Cromley and introduced four (4) exhibits, which were admitted into the record.
During the course of the hearing, it was revealed that Ms. Dwyer wished to admit an exhibit from a Philadelphia police report.  The Company did not object to admission of a late- filed exhibit with the contingency that the Company had a period to examine it and to request further examination based on the exhibit, if necessary.  

On April 20, 2005 I issued an Interim Procedural Order that left the record open and directed Ms. Dwyer to either submit the late-filed exhibit, or provide communication that she did not received the documentation by April 25, 2005.  Other direction was provided contingent upon whether the exhibit was filed by April 25, 2005 and whether PGW wished to elicit further testimony based upon the late-filed exhibit.  

A Second Interim Procedural Order (“Second Order”) dated April 26, 2005, was issued because Ms. Dwyer provided communication in compliance with my Order that she needed more time to secure the late-filed exhibit.  The Second Order gave Ms. Dwyer three days to obtain and submit her late-filed exhibit and gave PGW until close of business Thursday, May 5, 2005, to provide communication of whether an on-the-record or otherwise response was necessary to any late-filed exhibit submitted.  It was succinctly stated that if PGW did not respond by close of business Thursday, May 5, 2005, the record would close.  Second Order ¶ 6.
On May 6, 2005, I issued an Order admitting the late-filed exhibit submitted by Ms. Dwyer in compliance with my Second Order and closed the record (“Record Closing Order”).  By letter dated May 6, 2005 and received May 10, 2005, I obtained a request from PGW for additional hearing time to be scheduled after reviewing the late-filed exhibit.  By implication of the Record Closing Order the request is denied.  

The testimony generated a transcript of ninety-nine (99) pages.  No briefs were filed.  This matter is now ripe for decision.
FINDINGS OF FACT

1. The Complainant is Nicola Dwyer who currently resides at 12 North Second St., Darby, Pennsylvania  19023.  Tr.23-24. 

2. Ms. Dwyer was looking into purchasing some property at sometime in 2001 or 2002 and was turned down for a mortgage application because of a judgment against her regarding a gas service claim.  Tr. 6.
3. Ms. Dwyer began to investigate this judgment claim that was against her regarding gas service, and called PGW but was not satisfied with the result she obtained.  Tr. 7.  
4. Ms. Dwyer then turned her investigation to the PUC through an informal complaint and was informed of the particular address in Philadelphia that involved the judgment claim.  Tr. 7. 

5. The address at issue for the judgment claim was 404 West Daggett Street in Philadelphia.  Tr. 7.
6. Ms. Dwyer was not told at the time the address was given who was the owner of the property.  Tr. 8.
7. Ms. Dwyer was told by Mr. Dunstan, an investigator for the PUC, that the property owner at 404 Daggett Street in Philadelphia did not know her.  Tr. 9.

8. Mr. Dunstan sent out the results to his investigation to 404 N. Second Street, Darby, Pennsylvania which is not the correct current address of Ms. Dwyer.  Consequently, Ms. Dwyer never received it.  Tr. 9 and PGW Exhibit 4.

9. Ms. Dwyer then filed a formal complaint with the PUC.  Tr. 10.

10. Ms. Dwyer did not think it was fair for her to settle the complaint because she did not request the gas in her name.  Tr. 10.

11. Ms. Dwyer never gave anyone permission to use gas service in her name.  Tr. 13. 

12. After some questioning by counsel for PGW, Ms. Dwyer guessed that her former boyfriend, Mr. Audley Mitchell, Jr., who she knows by “Junior” may have used her name to obtain gas service.  Tr. 13.

13. Ms. Dwyer contacted the Darby Police.  They took a statement and advised her to file a police report with the Philadelphia police.  Tr. 13-14.

14. The Philadelphia police informed Ms. Dwyer that without proof or documentation they could not proceed with charges of identity theft.  Tr. 14.

15. Counsel for PGW sent by facsimile the proposed exhibits for this proceeding the day before the scheduled hearing.  Ms. Dwyer used the proposed exhibits as documentation with the Philadelphia police to file a report.  Tr. 14.

16. Ms. Dwyer is acquainted with Audley Mitchell, Jr. as he is the father of her child.  Tr. 15.

17. As of January 1996, Ms. Dwyer was single and resided at 12 North Second Street, Darby, Pennsylvania.  Tr. 22.

18. In January 2000, Ms. Dwyer moved and her new residence was 627 Greenway Avenue, Darby Pennsylvania.  Tr. 23.
19. In March 2000, Ms. Dwyer got married, went by the name Mrs. Nicola Dwyer-Peart and lived at 627 Greenway Avenue, Darby Pennsylvania.  Ms. Dwyer never changed her name legally.  Tr. 20-24.

20. In June 2000, Ms. Dwyer’s husband passed away.  She now goes by the last name of Dwyer dropping the hyphen and the Peart.  Tr. 24-25.

21. Ms. Dwyer lived at 627 Greenway Avenue until August 2000, when she moved back to 12 North Second Street, which is her mother’s house. Tr. 25-26.

22. Ms. Dwyer’s social security number is, 1XX-XX-XXX6.  Tr. 27.

23. Ms. Dwyer positively identified the social security number of the father of Ms. Dwyer’s child, Mr. Audley Mitchell, Jr., as 2XX-XX-XXX1.  Tr. 28-29.

24. Mr. Audley Mitchell, Jr. is a brother of Ms. Dwyer’s friend, Simone Mitchell. Tr. 31.

25. Ms. Dwyer did not at first recollect Mr. Mitchell’s given name.  She knew him as “Junior,” but his full name is Audley Mitchell, Jr. Tr. 31-32.

26. Ms. Dwyer met Mr. Mitchell through his sister, briefly dated and conceived a child.  The courtship ended when Ms. Dwyer became pregnant with their child.  Tr. 32-33.

27. Ms. Dwyer was in high school and about sixteen years old when she was dating Mr. Mitchell in 1991.  Tr. 35-36.

28. Ms. Dwyer and Mr. Mitchell have court orders that provide child support and visitations every other weekend.  To fulfill those orders they exchanged telephone numbers; otherwise Ms. Dwyer and Mr. Mitchell do not communicate.  Tr. 33-35.

29. Ms. Dwyer would visit Mr. Mitchell at 4943 Catherine Street in Philadelphia while they were dating.  Tr. 33, 41.
30. Ms. Dwyer never visited Mr. Mitchell on Daggett Street and she was unaware he had property there. Tr. 33.

31. In 1997, Ms. Dwyer and Mr. Mitchell were working at Bryn Mawr Hospital.  Tr. 36.

32. Ms. Dwyer no longer works at Bryn Mawr Hospital.  She resigned because Mr. Mitchell worked there, she and he didn’t get along and the presence of the two of them caused conflict. Tr. 33-34.

33. Ms. Dwyer never provided any assistance with Mr. Mitchell in his management of his real estate at any of his properties.  Tr. 37.
34. Ms. Dwyer worked at Bryn Mawr Hospital from June 1996 to August 1998.  Tr. 38.

35. Mr. Mitchell assisted Ms. Dwyer in opening a bank account at CoreStates Bank in 1991. Ms. Dwyer gave Mr. Mitchell her green card, her social security card, the money and her passport. Tr. 42.
36. Initially, Mr. Mitchell had Ms. Dwyer’s information to open the bank account by himself for Ms. Dwyer; however, Ms. Dwyer subsequently missed school to go with him to open the bank account.  Tr. 43.

37. In 1991, Mr. Mitchell was twenty years old.  Tr. 44.

38. Ms. Anne Marie Cromley works for PGW as a senior customer review unit officer in Philadelphia.  Tr. 46.

39. Ms. Cromley investigates and resolves complaints from PGW customers and from the PUC’s Bureau of Consumer Services (“BCS”).  Tr. 46.

40.  Ms. Cromley investigated the complaint filed by Ms. Dwyer.  Tr. 46.

41. An application for gas service is a record that PGW holds for customers that apply for gas service in Philadelphia.  An application was made for Nicola Dwyer on May 7, 1997 for the Daggett Street property.  Tr. 47, PGW Exhibit 1 page 1 of 9.

42. The application was taken at a PGW district office.  The social security number on the application is Ms. Nicola Dwyer’s and the PGW account number is 009114276560.  Tr. 48, PGW Exhibit 1 page 1of 9, PGW Exhibit 3.

43. At the time the information on the application was obtained Mr. Audley Mitchell was represented at the owner of the property on Daggett Street but Mr. Mitchell resided at 900 Kenmore Avenue.  Tr. 48, PGW Exhibit 1 page 1of 9.

44. At the time of the application, a lease was presented dated April 1, 1997, as a document to show that the person applying for gas had a right to be at the property.  Tr. 49, PGW Exhibit 1 page 1of 9.

45. PGW confirmed the social security number of Ms. Dwyer through its own investigation.  Tr.49, PGW Exhibit 1 page 2 of 9.

46. PGW obtained a document from the Board of Revision and Taxes for the property on Daggett Street.  The document shows Mr. Audley Mitchell as the owner of the property and the property was sold to Mr. Mitchell as of 02/28/1994.  Tr. 49, PGW Exhibit 1 page 3of 9.

47. Regarding the gas service record with PGW at 404 Daggett Street, gas was  active as of May 20, 1987, by one occupant, cancelled May 7, 1997, by another occupant  (according to PGW records as Audley Mitchell) and active May 12, 1997 by a third occupant (according to PGW records as Nicola Dwyer).  Tr. 49-50, PGW Exhibit 1 page 4 of 9.

48. The original application date for Audley Mitchell at the Daggett Street property was March 1, 1994.  Tr. 50.

49. Audley Mitchell’s gas service was shut off and he reapplied.  Mr. Mitchell reapplied for gas service at a PGW district office on May 7, 1997.  Tr. 50, PGW Exhibit 1 page 5 of 9.

50. Audley Mitchell’s gas was shut off for non-payment for $2,400.  Tr. 50‑51.
51. Audley Mitchell’s reapplication on May 7, 1997 was cancelled.  Tr. 51, PGW Exhibit 1 page 5 of 9.

52. Audley Mitchell’s account for the Daggett Street property was finalized on May 7, 1997 for $2,492.04 in arrears.  Tr. 51, PGW Exhibit 1 page 5 of 9.

53. A new application under Ms. Dwyer’s name was active five days later for the Daggett Street property.  Tr. 52.

54. Ms. Dwyer has a child with the last name of Mitchell and Ms. Dwyer worked at Bryn Mawr Hospital during 1997.  Mr. Mitchell also worked at Bryn Mawr Hospital when he reapplied for gas service on May 7, 1997.  Tr. 52, PGW Exhibit 1 pages 5,7 and 9 of 9.

55. The history of the account that PGW attributed to Ms. Dwyer with a turn-on date of May 8, 1997 through to March 10, 2000, is that PGW received just one payment during the course of gas usage on January 21, 2000, in the amount of $100.00.  Tr. 53-54, PGW Exhibit 2, page 6 of 7.

56. The only payment received on the account PGW attributed to Ms. Dwyer was a cash payment received by a collector at the door of the Daggett Street property. Tr. 54, PGW Exhibit 2 pages 6 and 7 of 7.

57. PGW had contact with Ms. Dwyer about the account it attributed to Ms. Dwyer.  Ms. Dwyer challenged a judgment on the gas service account through BCS in May 2002.  Tr. 56, PGW Exhibit 3 page 2 of 2. 

58. On May 1, 2003 the BCS issued an informal decision stating that the Commission did not have jurisdiction over liens on property for an outstanding PGW bill.  The customer was instructed to contact PGW or the administrators of the lien and to provide documentation stating she was not at the property during the time at issue. Tr. 56, PGW Exhibit 3 page 2 of 2, PGW Exhibit 4.

59. PGW did not receive any documents from Ms. Dwyer except on April 13, 2005 regarding this case.  Tr. 56, 87.

60. The BCS informal decision stated Ms. Dwyer’s judgment of $1,982.74 and her final bill including the judgment as of August 30, 2000 was $2,877.33.  Tr. 53, 57, PGW Exhibit 2, page 3 of 7 and PGW Exhibit 4.

61. Mr. Audley Mitchell’s original turn-on date was 2/28/94.  Tr. 65, PGW Exhibit 1 page 6 of 9.

62. Mr. Audley Mitchell reapplied for gas service on May 7, 1997, because his gas service was shut off. Tr. 67, PGW Exhibit 1 pages 4 and 5 of 9.

63. The collector of the $100.00 payment for gas service went to the property on 404 Daggett Street to obtain the $100.00 in cash without obtaining any identification confirmation from the payer.  Tr. 70.

64. The address used for the BCS informal decision was an incorrect address for Ms. Dwyer.  Tr. 71.

65. PGW’s records show Ms. Dwyer’s gas service became active at 404 N. Daggett Street on May 12, 1997. Tr. 77. 

66. Ms. Dwyer filed a police report in the City of Philadelphia alleging an identity theft offense on April 19, 2005.  Dwyer Exhibit No. 3.

DISCUSSION

In her Formal Complaint, Ms. Nicola Dwyer alleged that someone acquired and obtained gas service from PGW without her permission.  Ms. Dwyer alleged that someone stole her identity and used that information to obtain gas service from PGW in her name.  Ms. Dwyer implies that she is not responsible for the gas service obtained over the period from May 1997 to March 2000.  Ms. Dwyer, the Complainant, requests the Commission to get all the information regarding this dispute correct to make a decision.  Because Ms. Dwyer brought the Complaint and is requesting a decision on the dispute, she is seeking affirmative relief from the Commission; and therefore, is the party with the burden of proof.  66 Pa. C.S. § 332(a).  

To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

The critical issue in this case is whether the person that applied for gas service in May 1997 for the Daggett Street property and obtained service there through March 2000, was Ms. Dwyer.  If it can be proved that Ms. Dwyer was not the person that applied for and obtained gas service over the alleged time frame at the Daggett Street property, then Ms. Dwyer should not be responsible for paying PGW for the service the Company provided to that property.  The critical issue as developed in this proceeding centers on the credibility of the testimony.
Ms. Dwyer provided evidence that she was living at 12 North 2nd Street, Darby, Pennsylvania 19023, between 1996 and 1998.  See Dwyer Exhibit No. 1 and Dwyer Exhibit No. 2.  Although neither of these exhibits was signed, Respondent not only did not object to the exhibits but used the exhibits for its presentation of evidence into the record.  It is Dwyer Exhibit No. 2 and Ms. Dwyer’s testimony regarding Audley Mitchell that raised the issue of credibility.  Dwyer Exhibit No. 2 lists the dependent of Ms. Dwyer as a child with the last name of Mitchell.  Ms. Dwyer was confronted by counsel for PGW about the last name of her daughter.  During the exchange about Ms. Dwyer’s daughter having the same last name as the property owner for the Daggett Street property, Ms. Dwyer said she dated an Audley Mitchell and she knew him as Junior.  Tr. 31-32.  
I believe Ms. Dwyer when she testified that she did not know Mr. Mitchell owned the Daggett Street property and that when she was acquainted with Mr. Mitchell he lived at 4943 Catharine Street in Philadelphia.  PGW Exhibit No. 1 page 5 of 9 shows in March 1994, Mr. Audley Mitchell’s address was 4943 Catharine Street.  The BCS decision only provides the address of the property at issue, not the owner.  Furthermore, the address used by the BCS for Ms. Dwyer was incorrect and substantiates Ms. Dwyer’s testimony that she did not receive the decision. Tr. 9, PGW Exhibit 4.  I also believe Ms. Dwyer when she testified that she did not know who the owner of the Daggett Street property was and that information was not revealed to her until counsel for PGW disclosed that to her.  Mr. Mitchell became the owner of the Daggett Street property on February 28, 1994.  See PGW Exhibit 1 page 3 of 9.  Ms. Dwyer testified of a relationship with Mr. Mitchell in 1991, that resulted in a child in 1992 and that ended as a result of her pregnancy.  Ms. Dwyer also testified that her contact with Mr. Mitchell is per court order for support and child visitation.  Since Ms. Dwyer is the custodial parent of the child and she testified that she and Mr. Mitchell do not communicate, it is plausible that she does not know what property Mr. Mitchell owns.
Ms. Dwyer acted appropriately once she found out who owned the Daggett Street property.  Ms. Dwyer filed a police report in Philadelphia where the property is located on April 19, 2005.  Dwyer Exhibit No. 3.  Furthermore, PGW’s own evidence, PGW Exhibit 1 page 2 of 9 is a credit report.  It shows that as of October 28, 2004, Ms. Dwyer alerted this credit bureau that her identity was stolen.  These are actions consistent with a victim of identity theft.  These are not actions that a person agreeable with a scheme to obtain gas service from PGW would take.
PGW did not successfully rebut the evidence.  From PGW’s own records, the application for gas service by Ms. Dwyer was on the same day that Mr. Audley Mitchell tried to reapply for gas service at the Daggett Street property that had been shut off in his name.  Ms. Dwyer testified of Mr. Mitchell having knowledge of her social security number from a bank transaction done when they had a relationship in 1991.  Tr. 36, 42-43.  PGW never obtained photo identification to confirm that the person who purported to be Ms. Dwyer was, in fact, Ms. Dwyer although the application does denote input for a driver’s license number.  
It is suspect that another individual that had broken relations with Mr. Mitchell would come to PGW on the same day as Mr. Mitchell requesting service for the same property.  Rather, it is more plausible that this individual would have favorable relations with Mr. Mitchell to obtain the gas service that Mr. Mitchell was trying to obtain at the property owned by Mr. Mitchell.  The PGW witness tried to change the testimony to say that the application by Ms. Dwyer was on May 12, 1997 however, the application PGW Exhibit 1 page 1 of 9 has a date of May 7, 1997 and the witness testified that Ms. Dwyer obtained gas service on May 8, 1997.  Tr. 53-54.  Furthermore, it seems sloppy and inconsistent that the PGW intake person did not change the application date field when Ms. Dwyer applied for service from what had been there when Mr. Mitchell tried to reapply for service yet, other fields were changed such as the social security number, the address and phone number of the agent, the effective lease/deed date and the employer information.  
Based on the record, I find that Ms. Dwyer sustained her burden of proof.  Ms. Dwyer presented evidence more convincing than the evidence presented by PGW. Furthermore, the Company has provided evidence and testimony that confirms Ms. Dwyer’s allegations.  Because I find that Ms. Dwyer was not the person purported to have applied for PGW gas service on May 7, 1997, I do not find that she is responsible for the final bill for service acquired at the Daggett Street property from May 7, 1997 to March 10, 2000. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2.
Pursuant to 66 Pa. C.S. § 332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainant has shown that the Respondent is responsible or accountable for the problem described in the Complaint.  Such a showing is by a preponderance of the evidence.

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Formal Complaint of Nicola Dwyer against Philadelphia Gas Works at Docket No. C-20054220 is sustained.

2.
That Nicola Dwyer is not liable for payment for gas service obtained at 404 N. Daggett Street in Philadelphia at account no. 9114276560 from May 7, 1997 through March 10, 2000.

3.
That Philadelphia Gas Works contact the appropriate credit bureau(s) to correct any error reported that was attributed to Nicola Dwyer regarding gas service obtained at 404 N. Daggett Street in Philadelphia at account no. 9114276560 from May 7, 1997 through March 10, 2000.

4.
That this case at Docket No. C-20054220 shall be marked closed.
Date: June 9, 2005


















Angela T. Jones








Administrative Law Judge
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