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HISTORY OF THE PROCEEDING
On July 30, 2004, David C. Hoefner (Complainant) filed a formal complaint against Verizon Pennsylvania Inc. (Respondent) alleging that his local calling area should be expanded to include additional exchanges.  On August 26, 2004, Respondent filed an answer denying the material allegation in the complaint.
By Telephone Hearing Notice dated September 2, 2004, I was assigned to this case and the parties were notified that a telephonic hearing was scheduled for December 8, 2004.  A Prehearing Order that advised the parties of applicable procedural rules was issued on September 27, 2004.  
The telephonic hearing was held as scheduled.  Complainant appeared by telephone and testified.  Respondent was represented by Janet L. Miller, Esquire.  Respondent presented the testimony of Ronald Caldwell, who is employed by Respondent as a sales consultant.  Respondent introduced two exhibits at the hearing, both of which were admitted into evidence.  In addition, at my request, Respondent submitted a late-filed exhibit, which is also admitted into evidence.  

The hearing record consists of forty-seven pages.  The record closed on January 10, 2005.

FINDINGS OF FACT
1.
Complainant, David Hoefner, resides at 17 Stephens Drive, Glenn Mills, PA 19342.  (Tr.3-4).

2.
Complainant resides within the Chester Heights telephone exchange.  His telephone number is (610) 358-0502.  (Tr. 21; Verizon Ex. 1). 

3.
Complainant presently subscribes to Respondent’s Unlimited Local Calling Plan.  Under that Plan, for a flat monthly rate of $6.85, Complainant can make unlimited calls to exchanges within his local calling band (Band 1), which includes Chester, Chester Heights, Holly Oaks, DE, Lenape, Media, Mendenhall, West Chester, Westtown and Wilmington, DE.  For calls made to exchanges in Bands 2-6, Complainant is charged based on the time of the call.  (Tr. 16-17). 
4.
During the eleven month period from January 2004 through November 2004, Complainant made 10 calls to exchanges in Band 2 and 10 calls to exchanges in Band 3.  (Verizon Ex. 2).
5.
Respondent originally determined the local calling bands based on the circular airline mileage from a particular exchange.  Respondent also determines the local calling bands based on the overall calling patterns of customers in a particular exchange.  (Tr. 33; Verizon Ex. 3).
6.
Complainant’s local calling band (Band 1) includes exchanges that are between 1 and 10 airline miles from the Chester Heights exchange.  Band 2 includes exchanges that are between 11 and 15 airline miles from the Chester Heights exchange.  Band 3 includes exchanges that are between 16 and 20 airline miles from the Chester Heights exchange.  (Verizon Ex. 3 at 2).   
DISCUSSION
Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.



In the present case, Complainant is a subscriber to Respondent’s Unlimited Local Calling Plan.  Under this Plan, for a flat monthly charge of $6.85, Complainant can make unlimited calls to exchanges within his local calling band (Band 1), which includes Chester, Chester Heights, Holly Oaks, DE, Lenape, Media, Mendenhall, West Chester, Westtown and Wilmington, DE.  However, for calls made to exchanges outside of his local calling band (calls made to Bands 2-6) Complainant is charged based on the time of the call.  Complainant asserts that his local calling band should be expanded to include certain exchanges in Bands 2 and 3.  Complainant testified that his local calling band should include the following exchanges from Band 2: Swarthmore (which includes Springfield), Broomall, Glenolden and Ardmore; and from Band 3: Malvern, Drexel Hill, Upper Darby, Havertown and Bryn Mawr.  (Tr. 5-6).  Complainant testified that the reason why his local calling band should be expanded to include those exchanges from Bands 2 and 3 is because he has relationships with businesses located in those exchanges.  (Tr. 6).  Specifically, Complainant testified that he has relationships with businesses in Springfield, including a dry cleaner, grocery store and restaurants.  (Tr. 11).  However, on cross-examination, Complainant could not say how many times he would call those Springfield business establishments if there were no toll charges associated with the calls.  (Tr. 11).  Complainant did say, however, that within the last month he visited the dry cleaner in Springfield four times, restaurants three times and the grocery store ten times.  (Tr. 11-12).  Complainant also asserted that those particular Band 2 and 3 exchanges should be added to his local calling band because the exchanges are geographically closer to his residence than Wilmington, DE which is included within his local calling band.  (Tr. 5-6).



Respondent’s witness, Ronald Caldwell, testified that Respondent originally determined the local calling bands based on the circular airline mileage from a particular exchange.  (Tr. 33; Verizon Ex. 3).  He also testified that Respondent also determines the local calling bands based on the overall calling patterns of customers in a particular exchange.  (Tr. 33).



Commission regulations provide that the following criteria is to be evaluated in considering a complaint for extended area service (EAS):



§63.77. Evaluation criteria. 

The Commission will consider the following criteria in evaluating EAS complaints:

(1)
The amount of toll charge traffic between the two exchanges.

(2)
The cost to the utility of implementing extended area service.

(3)
The potential increase in local service due to implementation of EAS versus the current cost to subscribers for interexchange toll calls.
(4)
The demography and the proximity of the exchanges as indicating community of interest.

(5)
The availability of alternatives to EAS.

(6)
The economic effect on the community if the local service area is not extended.

52 Pa. Code §63.77.



In the case before us, there is no evidence that there is a community of interest in the relief that Complainant is seeking.  There is no evidence of a significant number of calls made monthly by customers within Complainant’s local calling band to the exchanges that Complainant wants added to his local calling band.  See, 52 Pa. Code §§63.72 and 63.74.  I also note that while Complainant seeks to have Respondent add nine exchanges from Bands 2 and 3 to his local calling band, evidence shows that he made only a total of twenty calls to exchanges in Bands 2 and 3 during the eleven month period from January to November 2004.  (There is no evidence regarding what specific exchanges within Bands 2 and 3 the calls were made to.)  Respondent has shown that there is an alternative to EAS for Complainant.  Mr. Caldwell testified that based on Complainant’s calling pattern, he would experience significant savings if he switched from his current calling plan to the Local Calling with a $4.00 Allowance Plan.  (Tr. 32).  Under that Plan, the costs for all calls made by Complainant during the eleven month period from January to November 2004 would have been $39.82 as compared to $123.28 under Complainant’s current calling plan.  (Tr. 32).  I further note that Respondent has provided a reasonable geographic basis for its calling bands.  Complainant’s local calling band (Band 1) includes exchanges that are between 1 and 10 airline miles from the Chester Heights exchange.  (Verizon Ex. 3 at 2).  Band 2 includes exchanges that are between 11 and 15 airline miles from the Chester Heights exchange.  Id.  Band 3 includes exchanges that are between 16 and 20 miles from the Chester Heights exchange.  Id.  For all of the foregoing reasons, I find that Complainant did not meet his burden of proof.  I must therefore dismiss his complaint.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
Complainant had the burden of proof.  66 Pa.C.S. §332(a).
3.
Complainant failed to meet his burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by David C. Hoefner against Verizon Pennsylvania Inc. at Docket No. C-20043449 is dismissed.



2.
That this case be marked closed.







_____________________________








Charles E. Rainey, Jr.







Administrative Law Judge
Date:
May 20, 2005
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