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HISTORY OF THE PROCEEDING

On December 7, 2004, TyLean Paisley-Hixson
 (Complainant) filed a Formal Complaint against PPL Electric Utilities Corporation (Respondent) alleging that she was billed for service to a location where she never lived.  On January 18, 2005, Respondent filed an answer admitting and denying the various allegations of the Complaint.

A Telephone Hearing Notice, dated February 25, 2005, notified the parties that an Initial Telephone Hearing was scheduled for Tuesday, March 22, 2005, and this case was assigned to me.  
On March 1, 2005, a Prehearing Order was issued notifying the parties of the procedural rules applicable to this case.  The Order set forth relevant procedures relating to the submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery, the complainant’s burden of proof, and the Commission policy encouraging settlements.  
In accordance with the provisions of the Prehearing Orders, by cover letter dated March 14, 2005, Respondent submitted three (3) copies of thirteen (13) proposed exhibits for possible use at the Initial Telephone Hearing.  
A telephonic hearing was held on March 22, 2005.  Complainant appeared pro se and testified on her own behalf.  Respondent was represented by Gary L. Weber, Esq. who presented the testimony of one witness, Cynthia Rindock, a customer service representative in the Credit Department.  Respondent introduced thirteen (13) exhibits.  Complainant indicated that she could not locate the copy of exhibits sent to her and the record was held open so that another copy could be forwarded to Complainant.  A transcript of 55 pages was generated at the hearing.  
By letter dated March 26, 2005, Complainant informed me that she received Respondent’s exhibits and made various comments regarding the contents of the exhibits.  Complainant did not object to the admission of Respondent’s exhibits.  The March 26, 2005 letter also included a copy of Complainant’s birth certificate (marked exhibit “C-1”) which she requested be admitted into the record.  Respondent did not object to the admission of this document.  
Additionally, by letter dated March 31, 2005, Complainant made application for a subpoena to be issued to the Berwick Police Department requiring production of a fraud investigation report filed by Complainant.  A subpoena was issued on April 22, 2005 and Complainant was instructed to serve the subpoena on the Chief of Police, Berwick Police Department and file an appropriate Affidavit of Service by May 13, 2005.  Complainant was advised that if the Affidavit of Service was not filed by this date that the record would be closed and no further documents accepted. 
Complainant failed to file the appropriate Affidavit of Service and the record in this case was closed by Interim Order dated May 19, 2005.  An ordering paragraph admitting the exhibits of both parties was inadvertently omitted from the Interim Order and by Order dated May 23, 2005, the record was reopened for the exclusive purpose of admitting Respondent Exhibits 1-13 and Complaint Exhibit C-1 and the record was closed.  

FINDINGS OF FACT
1.
Complainant is a residential electric customer of Respondent with a service address of 1014 Dickson Street, Berwick, Pennsylvania.  (Tr
. 5).
2. 
When Complainant contacted Respondent for service in 2002 or 2003, at Pleasant View Estates, Lot 104, Bloomsburg, PA, the first bill for service to that address showed a transferred balance of $229.10.  (Tr. 6).
3.
The transferred balance was from a finalized account in Complainant’s name for service to 33 ½ Chapel Street, Pittston, PA.  Service to this address was initiated on August 18, 2000 and discontinued, at the customer’s request on January 22, 2001.  (PPL Exh. 1).
4.
The final bill for service to the 33 ½ Chapel Street property was mailed to RR #3, Box 3142, Wapwallopen, PA.  This is the forwarding address provided by the customer when the service disconnect was requested.  (Tr. 36, PPL Exh. 1).  

5.
In January 2001, Complainant resided with her parents at RR #3, Box 3142, Wapwallopen, PA.  (Tr. 14, 21, 38).

6.
Complainant does not recall receiving the final bill for service to the Chapel Street property that was mailed to the Wapwallopen address.  (Tr. 20). 

7.
Complainant denies that she ever resided at the Chapel Street address.  (Tr. 15).

8.
Complainant filed a fraud report with the Berwick Police Department in 2004 alleging that she was a victim of identity theft.  The report was assigned 
Claim No. 20040103M0019.  (Tr. 8).
9.
Complainant believes that an acquaintance stole her identifying information and used it to open bank and utility accounts in Complainant’s name.  (Tr. 6-7).
10.
Complainant did not pursue the identity theft matter in the criminal or civil courts.  (Tr. 10).

11.
The person Complainant believes misappropriated her identifying information is now deceased.  (Tr. 10).

12.
Respondent’s records indicate that, prior to 2002, Complainant was the ratepayer of record on the following service accounts:  156 Prospect Avenue, Wilkes-Barre (4/18/00-7/6/00); 532 Prospect Avenue, Scranton (6/29/00 – 8/24/00); 33 ½ Chapel Street, Pittston (8/17/00 – 1/21/01).  (Tr. 25; PPL Exh. 1, 2, 6, 9).

13.
The final balances for the Prospect Avenue accounts ($129.68 and $67.28 respectively) were written off as bad debt and are not included in the $229.10 balance transferred to Complainant’s current service account.  (Tr. 26; PPL Exh. 1).

14.
Complainant denies residing at either of the Prospect Avenue addresses.  (Tr. 14-15).

15.
Payments on the Prospect Avenue and Chapel Street accounts were made by check and were drawn on an account held with PNC Bank.  The account was held jointly in the names TyLean Paisley and Craig Eisenhauer.  (Tr. 18, 35; PPL Exh.3, 4, 7).

16.
The signature line on the checks contained the name “TyLean Paisley.”  (PPL Exh.3, 4, 7).

17.
Balance transfers from a finalized account to a current account is accomplished automatically when Respondent’s computer system matches a customer’s name and social security number from a prior account with a current account.  (Tr. 39).

18.
When Respondent receives a request for service, it requests the caller’s name and social security number (SSN).  This information is run through a computer program (Pos-ID) that verifies that the name and SSN match and determines whether the caller will be required to post a security deposit.  (Tr. 42-43).

19.
Other identifying information, such as birth date, is not required or requested by Respondent prior to initiating a new service account.  However, Respondent may request an applicant to apply for service in person if a question as to their identity or age is raised based upon telephone contact or by the Pos-ID program.  (Tr. 44, 47).

20.
Complainant reached the age of majority in November 2001.  (Tr. 12; Complainant Exh.1).

DISCUSSION
In her Formal Complaint, Complainant alleged that she was being held responsible for payment of an account at an address where she never resided and that she is a victim of identity fraud.  Complainant avers that at the time that the account in question was initiated (August 2000) she was living at her parents’ home and commuting to college.  She alternatively avers that Respondent cannot collect the amount owed on the account because she was a minor at the time the account was initiated.  As relief, Complainant requested that half of the transferred balance of $229.10 be removed from her account.  
As the Complainant seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  To satisfy this burden, a complainant must demonstrate that the named utility has violated the Public Utility Code, a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  If the Complainant meets the burden of proof, Respondent must present evidence of coequal value or weight to refute the Complainant’s evidence.  If this occurs, the burden of proof cannot be satisfied, unless Complainant presents additional evidence.  Morrissey v. Pa. Dept. of Highways, 225 A.2d 895 (1967); Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Commw. 1982).  

Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993); 2 Pa.C.S.  §704.  The term “substantial evidence” has been defined by the courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion and more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA. Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Welfare, White Haven Center, 480 A.2d 382 (1984). 

Additionally, Complainant raised an issue regarding the information required by Respondent prior to opening a service account.  Although this matter was raised for the first time at the hearing, Respondent was prepared to present evidence relating to this issue.  The three issues relevant to this case are (1) whether Respondent can hold Complainant accountable for payment of service rendered to an account initiated when she was a minor; (2) whether Complainant sufficiently established that she is a victim of identity fraud such that the $229.10 balance should be removed from her account; and (3) whether Respondent’s failure to require an applicant for service to provide his/her birth date prior to establishing service amounts to unreasonable service.  
Contract Issue

Complainant testified that she did not initiate the account in question.  However, she avers in the alternative that she was still a minor when the account in question was initiated and therefore, is not responsible for the balance accrued under the account.  

The disputed account was initiated on August 17, 2000 and disconnected, at the customer’s request on January 21, 2001.  Complainant turned eighteen on November 15, 2000.  

Under Pennsylvania law, the contracts of a minor, other than contracts for necessities, are voidable, not void and a minor may disaffirm a contract within a reasonable time after attaining the age of majority.  Aetna Casualty & Surety v. Duncan, 972 F.2d 523, 526 (3rd Cir. 1992).  The purpose of the law is:

. . . to protect minors ‘against their own lack of discretion and
against the snares of designing persons.  This “protective cloak”
is to safeguard the interests of the minor; it is not to be employed
as a vehicle whereby the minor is enabled to practice unconscionable 



business methods.  It is a shield for defense, not a sword for offense.’
  Id. citing Pankas v. Bell, 198 A.2d 312, 315 (1962).  

Complainant did not disaffirm the contract for service with Respondent within a reasonable time after turning eighteen.  Complainant reached the age of majority in November 2000, the account was not discontinued until January 2001 and Complainant did not dispute the validity of the service contract with Respondent until March 2005.  Clearly, three years is not a reasonable time particularly since complainant, as the ratepayer of record, continued to receive the benefits of the service after attaining the age of majority.  See Campbell v. Sears Roebuck & Co., 161 A. 310 (Pa. 1932) (Thirteen months not a reasonable time to disaffirm contract where minor accepted benefits of contract after attaining age of majority.).  

Additionally, the Commission has determined that electricity is a necessary and essential service.  Babyak v. The Peoples Natural Gas Company, 1994 Pa. PUC Lexis 61 (1994); Stathakis v. Pa. Power & Light Co., 1996 Pa. PUC Lexis 61 (1996).  Therefore, even if Complainant entered into a contract for service with Respondent while she was a minor, the contract is not voidable.  

Identity Theft Issue

The Commission views allegations of identity theft very seriously and has absolved customers from responsibility for payment of charges on accounts where sufficient evidence of fraud has been established.  Dowling v. Duquesne Light Company, Order entered October 2, 2003 at Docket No. F-01195840; MacDougall v. Verizon North, Order entered August 23, 2004 at Docket No. F-01339719.  Furthermore, to address the growing problem of identity theft with regards to utility service, the Commission has instituted an investigation to examine this issue and its impact on Pennsylvania utility companies and consumers.  See Investigation in Re: Identity Theft, Order entered October 14, 2004 at Docket No. M-00041811.   

Here, Complainant alleged that an acquaintance stole her identity and opened three consecutive accounts for service with Respondent beginning in April 2000.  The service addresses on those accounts were:  156 Prospect Ave., Wilkes-Barre; 532 Prospect Ave., Scranton; and 33 ½ Chapel Street, Pittston.  Only the account for service rendered at 33 ½ Chapel Street, Pittston, Pennsylvania with a final balance of $229.10 is disputed; the other account balances have been written off by Respondent as bad debt.  However, Complainant avers that she did not establish any of the three accounts. 
Complainant testified that someone, she believes an acquaintance, stole her personal information and used it to open bank accounts and utility service in Complainant’s name.  Complainant does not know exactly how this person appropriated this information but testified that they went to school together.  Complainant further indicated, after discovering that someone was using her identification, that she did not want to file criminal charges and, by the time she considered filing a civil lawsuit to get monetary damages to pay off the accounts in her name, that the person she believes used her identity was deceased.

Complainant asserts that during 2000-2001, she resided with her parents at RR #3, 3142, Wapwallopen, Pennsylvania
 and was commuting to Luzerne County Community College.  Complainant testified that she filed a fraud report with the Berwick Police Department at Claim No. 20040103M0019 and a subpoena was issued for the production of the report.  Complainant however, failed to file an appropriate affidavit of service with the Commission.  

Pursuant to Section 4120(e) of the Crimes Code, the filing of a police report alleging identity theft is prima facie evidence of theft.  That section provides: 

(e)
Use of police reports.  A report to a law enforcement agency 
by a person stating that the person’s identifying information has been 
lost or stolen or that the person’s identifying information has been used 
without the person’s consent shall be prima facie evidence that the 
identifying information was possessed or used without the person’s consent.

18 Pa. C.S. §4120(e).

Complainant made application for a subpoena to be issued for the production of the fraud report and on April 22, 2004, a subpoena was issued.  However, Complainant failed to file the original subpoena and Affidavit of Service with the Commission.  Although Complainant’s failure to complete the subpoena process and make any effort to obtain a copy of the report detracts from her credibility, her testimony that such a report was filed is sufficient to establish a prima facie case of identity theft.  

Respondent presented evidence in the form of testimony and exhibits to rebut Complainant’s prima facie case.  First, Respondent presented bill stubs and copies of the accompanying checks received by Respondent for payment on the accounts in Complainant’s name.  Each of the checks provided in Respondent’s Exhibits 3, 4 and 7 were drawn on a joint account with PNC Bank in the names of TyLean Paisley and Craig Eisenhauer.  The checks were signed with the name TyLean Paisley however, no conclusions can be drawn from this since neither Respondent, its counsel nor I am experts at handwriting analysis.  However, the signature on the checks does bear some similarity to Complainant’s signature on her Complaint filed with the Commission. 

Additionally, Respondent presented evidence demonstrating that the final bill for the account at 33 ½ Chapel Street was mailed to RR #3, Box 3142 Wapwallopen, Pa.; the forwarding address provided by the customer at the time service disconnection was requested.  This is the address where Complainant stated she was living during the time in question.  That bill was issued on or about January 21, 2001.  Complainant stated that she did not receive this bill however, she admitted that she and her parents do not always sort and go through their mail in a timely manner.  There is no evidence that this bill was returned to Respondent and therefore, it may be presumed that the bill was properly delivered to the Wapwallopen address.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).
The determination of this case hinges on the credibility of the witnesses and weight of the evidence presented.  I find that the evidence presented by Respondent is more credible than that of Complainant.  Complainant presented no documentary evidence to show that she did not reside at the disputed service address.  Additionally, while a person is required to provide only a name and SSN to establish utility service, other identifying information, such as a driver’s license, is required to open a bank account.  Payments, drawn on a joint checking account in Complainant’s name, were made on each of the accounts in question.  It seems unusual that someone who opens an account fraudulently would make payments on the account.  This evidence undermines Complainant’s claim that her identity was misappropriated. 
Furthermore, at least two years have elapsed since Complainant discovered the occurrence of the alleged events and she failed to take any timely action through the criminal or civil court system to hold the person she believes responsible for stealing her identity accountable for his actions.   

Complainant established a prima facie case of identity theft however, she failed to present additional evidence sufficient to overcome Respondent’s co-equal evidence refuting Complainant’s evidence.  Therefore, she failed to sustain her burden of proof and is responsible for payment to Respondent of the transferred account balance of $229.10.  Morrissey v. Pa. Dept. of Highways, 225 A.2d 895 (1967); Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Commw. 1982).  

Unreasonable Service Issue
Respondent’s witness testified that when a person calls and requests service, that person is required to provide their name and social security number (SSN).  The SSN is run through a system called Pos-ID, associated with Equifax, which verifies that the SSN matches the name provided and whether the person has a credit history.  In addition to verifying identification information, the Pos-ID system indicates to Respondent whether a security deposit is required.  The caller is not required to provide birth date information and generally, Respondent’s employees do not ask a caller how old they are.  Additionally, potential customers are not required to travel to Respondent’s business office to submit proof of identification.  

Neither the Respondent’s Tariff nor Commission Regulations contain provisions specifically setting forth the identifying information a utility must obtain prior to establishing a service account in a person’s name.  Respondent’s witness testified that the company’s policies regarding the establishment of service accounts were created for the convenience of the customer who is trying to establish service.  She further stated that Respondent’s employees reserve the right to require a customer to show identification prior to receiving service.  The Commission has adopted a similar policy of attempting to maximize convenience for customers attempting to establish service.  Neither Respondent nor the Commission have articulated specific requirements regarding the identifying information required to establish service.  

Administrative rules and regulations must describe with particularity what is forbidden and must create standards that eliminate vagueness and uncertainty.  Info Connections, Inc. v. Pa. PUC, 630 A.2d 498, 502 (Pa. Commw. 1993).  Without a specific rule, regulation or order governing the identification information that must be obtained by a utility prior to establishing service in a customer’s name, I cannot conclude that Respondent’s actions amounted to unreasonable service.  See 66 Pa. C.S. §1501.    

Complainant failed to sustain her burden of proof and her Complaint is denied.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
The Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

3.
The filing of a police report alleging identity theft is prima facie evidence of theft.  18 Pa. C.S. §1420(e).
4.
Complainant established a prima facie case of identity theft however, she failed to present additional evidence sufficient to overcome Respondent’s co-equal evidence refuting Complainant’s evidence.  Therefore, Complainant failed to sustain the burden of proof.  Morrissey v. Pa. Dept. of Highways, 225 A.2d 895 (1967); Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Commw. 1982).  
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by TyLean Paisley-Hixson against PPL Electric Utilities Corporation at Docket No. C-20044106 is denied.  
2.
That TyLean Paisley-Hixson is responsible for payment of the $229.10 final account balance for service provided by PPL Electric Utilities Corporation to 33 ½ Chapel Street, Pittston, Pennsylvania.  

Dated:
August 5, 2005



______________________







Amanda Rumsey








Special Agent
� Complainant married in October 2003.  Her married name is Hixson.  The events relevant to this case occurred prior to her marriage and relevant documents refer to Complainant as TyLean Paisley.  


� References to the transcript are denoted with Tr. 


� Due to the integration of the 9-1-1 system, this address is now known as 54 Hollow Road, Wapwallopen, PA.
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