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Administrative Law Judge

HISTORY OF THE PROCEEDING

On June 28, 2004, Allen E. Windrim (complainant or Windrim) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW or respondent).  The Complaint alleged that PGW had improperly billed Mr. Windrim for his tenant’s gas service, and requested that the Commission “find PGW guilty for violations of PA code as well as under United States code for federal, local and state ordinance, rule and statute violations (which specific laws will be presented at trial).”  Although not stated in the Complaint, it apparently was intended as an appeal from an oral decision of the Commission’s Bureau of Consumer Services (BCS) at #1597755, which on June 22, 2004 had found no violation on the part of PGW, and noted that the account information had been corrected by PGW.
On September 3, 2004, respondent filed its Answer (Answer), denying the material elements of the Complaint and explaining that the account had been adjusted to reflect a $0 balance and that PGW had contacted its collection agency to correct complainant’s credit history.
By Hearing Notice dated October 18, 2004, an initial hearing was scheduled for December 17, 2004, and the case was assigned to Administrative Law Judge Herbert Smolen.  Mr. Windrim’s request for a continuance due to medical reasons was granted, and the hearing was continued to March 10, 2005 by Hearing Notice dated December 7, 2004.  Mr. Windrim’s second request for a continuance due to medical reasons also was granted, and the hearing was continued to May 9, 2005 by Hearing Notice dated February 25, 2005 (corrected on March 4, 2005).  By Hearing Change Notice dated May 2, 2005, the presiding officer was changed from Administrative Law Judge Smolen to me.  
The hearing convened as scheduled at 10:00 a.m. on May 9, 2005.  Both parties were present and participated.  Mr. Windrim testified in his own behalf; he introduced no exhibits.  PGW presented the testimony of Eloise Carnall, Customer Review Unit Officer, who sponsored six exhibits, which were admitted into the record.  A transcript of 81 pages was produced.  The record was closed on May 20, 2005, when I received the transcript.
FINDINGS OF FACT

1.
The complainant in this proceeding is Allen E. Windrim, whose address is listed in the Complaint as 211 South Street, Philadelphia, PA 19147.
2.
The respondent in this proceeding is Philadelphia Gas Works.

3.
During the period December 1999 through June 2000, complainant was billed for gas service provided to a tenant of his, Amy Fisher.  He did not receive bills for this service, as the bills were sent to the service address.
4.
Ms. Fisher did not pay PGW for the gas service she used.

5.
Complainant subsequently became aware that his credit history reflected the unpaid amounts billed by PGW.

6.
On April 12, 2004, complainant contacted PGW and explained the situation to Ms. Eloise Carnall, employed by PGW as a Customer Review Unit Officer.  He provided her with various documents which were admitted into the record as PGW Exh. 2.
7.
On April 12, 2004, Ms. Carnall wrote a letter to Mr. Windrim, with copies sent and faxed to his lender and the BCS investigator, stating that he was the landlord of the premises at issue, that service should have been billed to his tenant for the period December 8, 1999 through June 23, 2000, that the gas charges were taken out of his name and that the collection agency was notified of the correction.  PGW Exh. 5, p. 1.

8.
Also on April 12, 2004, Ms. Carnall cancelled the billings for the account, (PGW Exh. 3, p. 1), and notified BCS that the billing had been changed and Mr. Windrim’s name taken off the collection’s agency list.  PGW Exh. 4, p. 1.
9.
Also on April 12, 2004, PGW’s collection department notified its collection agency, National Recovery Agency, Inc. (NRA), via e-mail that the account was prorated, with a balance of zero.  PGW Exh. 4, p. 1 and PGW Exh. 5, p. 1.
10.
PGW Exh. 5, p. 8 shows an NRA entry dated April 13, 2004 that states “Per Dana, [account] prorated.”  

11.
Complainant’s name was not removed from the NRA list on April 12, 2004 due to a mistake admitted by NRA, which by e-mail from Trish Moritz, Client Service Manager, dated June 10, 2004 to Dana Millwood, PGW’s Collections Supervisor, stated in response to an e-mail from her that day:  “My mistake.  I noted the [account] but did not change the status.  The account is now closed.”  PGW Exh. 5, p. 4.  See also, PGW Exh. 4, p. 2.
12.
On June 9, 2004, Mr. Windrim sent a letter to NRA demanding inter alia that it clear his account from its system and that it electronically notify all three credit bureaus of this action on or before June 10, 2004.  Copies of this letter were sent or faxed to the FTC (Federal Trade Commission), PUC, PGW, BBB (Better Business Bureau) and the Pennsylvania Attorney General.  PGW Exh. 5, p. 12.

13.
Complainant’s attorney, Fred Mathers, was notified by letter dated June 10, 2004 by NRA that the account was cleared.  PGW Exh. 5, pp. 5, 7, 9.
14.
By letter dated July 13, 2004 in response to a complaint filed by Mr. Windrim with the Office of Pennsylvania Attorney General, Bureau of Consumer Protection, NRA explained that although it did not receive PGW’s April 12, 2004 letter, it had been notified by PGW via e-mail about the account, but the status of the account was not changed until June 10, 2004 when the account with NRA was closed and the credit bureaus were notified.  PGW Exh. 5, p. 1 and 11.  
15.
PGW reports accounts only to Trans Union. This is done electronically for the entire customer base each month.  Once the customer files a dispute with Trans Union, the company can either agree or disagree with the customer’s claim.  PGW Exh. 5, p. 13.
16.
In July 2004, Mr. Windrim filed a dispute with Trans Union. PGW Exh. 5, p. 9.

17.
On July 12, 2004, Raymond Kempinski, PGW Customer Review Unit Manager, became aware through BCS of Mr. Windrim’s dispute and, via e-mail, referred the matter to Dana Millwood, PGW Collection Supervisor.  PGW Exh. 5, p. 5.

18.
Ms. Millwood responded to Mr. Kempinski’s e-mail on July 12, 2004 by forwarding it to Ms. Trish Moritz, who on July 12, 2004 confirmed that the account had been closed, as indicated in the June 12, 2004 letter to Mr. Windrim’s attorney.  PGW Exh. 5, p. 5.
DISCUSSION

The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600; 602(Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of  Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The first issue raised by complainant Windrim is that PGW improperly billed him for his tenant’s gas service for the period December 1999 through June 23, 2000.  As I explained to Mr. Windrim at the hearing, the Commission cannot address this issue because it clearly arose prior to the Commission’s assumption of jurisdiction over PGW on July 1, 2000 pursuant to the Natural Gas Choice and Competition Act, 66 Pa. C. S. §§ 2201-2212.  In addition, the Commission’s statute of limitations for action for recovery of penalties or forfeitures is three years from the date at which liability arose.  66 Pa.C.S. § 3314(a).

The issue properly before the Commission is complainant’s contention that PGW provided unreasonable service because of the delay in getting Mr. Windrim’s credit history cleared. Although I sympathize with Mr. Windrim and understand his frustration in having to expend substantial time and energy in correcting a situation which he feels should not have occurred in the first place, the record is clear that the service rendered by PGW to Mr. Windrim on or after April 12, 2004 has not been inadequate or unreasonable and therefore did not violate the Public Utility Code.
Section 1501 of the Public Utility Code (Code), 66 Pa. C. S. §1501, provides:

§ 1501.  Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility.  Freistack v. PPL Electric Utilities Corporation, Docket No. C-20027306, Commission Final Order entered September 26, 2003; Lippert v. Metropolitan Edison Company, Docket No. C-20016213, Commission Order entered September 27, 2002.
In Moser v. PECO Energy Company, Docket No. C-20028472, Opinion and Order entered September 9, 2003, the Commission explained at p. 5 that:  “While it is well established that public utilities have a duty under Section 1501 of the Code to provide reasonable and adequate service, we have also previously held that that standard does not translate into a duty to provide ‘perfect’ service.  Maldonado v. Pocono Water Company, 1994 Pa. PUC Lexis 93 (1994); Answerphone, Inc. v. Bell Telephone Co. of PA, 1993 Pa. PUC Lexis 70 (1993).” (emphasis in original).    

Here, leaving aside the issue of the original billing, there is no question that PGW responded adequately and reasonably when the situation was brought to its attention by Mr. Windrim on April 12, 2004, and again on June 9, 2004.  While I cannot find that Ms. Carnall’s April 12, 2004 letter (PGW Exh. 5, p. 1) was sent to NRA (because it wasn’t indicated on the letter itself as being copied to NRA, and NRA stated it had not been received, PGW Exh. 4, p. 11), there can be no dispute that PGW e-mailed NRA on April 12, 2004 that the account should be adjusted.  While the April 12, 2004 e-mail itself was not made part of the record, there are numerous references to it:  (1) Ms. Millwood’s June 10, 2004 e-mail referencing the “second request” (PGW Exh. 5, p. 4); (2) Ms. Moritz’s responsive June 10, 2004 e-mail acknowledging her error (PGW Exh. 5, p. 4): (3) the NRA fact sheet referencing the April 13, 2004 proration “per Dana” (PGW Exh. 5, pp. 8 and 9); and (4) NRA’s letter acknowledging receipt of the e-mail (PGW Exh. 5, p. 11).
The transmittal of billing information to credit reporting companies is consistent with the Commission’s support of public utilities’ efforts to minimize delinquent and uncollectible accounts.  Lippert, supra; Moyer v. United Telephone Co. of Pennsylvania, Docket No. F-00285590, Commission Opinion and Order entered June 4, 1996.
While it is indeed unfortunate that resolution of this situation took as long as it did, the record shows that PGW was responsive and helpful to Mr. Windrim and acted promptly to address his concerns.  When contacted by him on both April 12, 2004 and June 9, 2004, PGW immediately took steps to determine the status of the account and to promptly notify its collection agent that the account had been cleared.  The record shows numerous communications among not only Ms. Carnall (the Customer Review Unit officer) and Ms. Millwood (the Collections Supervisor), but also Raymond Kempinski (the Customer Review Unit manager) and Charles Profera (the Collections Operations Manager), demonstrating that PGW took this seriously and took immediate action both internally and with its collection agency, NRA.  Had PGW failed to respond to Mr. Windrim, there is no question that it would constitute unreasonable and inadequate service.  That is not the case here, and the Complaint should therefore be denied.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.  

3.
To establish a sufficient case and satisfy the burden of proof, complainant must show by a preponderance of the evidence that the respondent is responsible or accountable for the problem described in the Complaint.

4.
Complainant failed to sustain his burden of proof.
5.
Complainant did not prove that respondent violated any provision of the Public Utility Code, or any regulation promulgated by the Commission, or that the service rendered was not adequate, efficient, safe, and reasonable.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Allen E. Windrim against Philadelphia Gas Works at Docket Number C-20043256 is denied; and 
2.
That the record at Docket Number C-20043256 be marked closed.

	Date:
	May 23, 2005
	
	

	
	
	
	Marlane R. Chestnut
Administrative Law Judge
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