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HISTORY OF THE PROCEEDING


On March 12, 2004, Juliette and William Burnham (Complainants) filed a Complaint against Verizon Pennsylvania Inc. (Respondent) setting forth, inter alia, various allegations including “obstruction of privacy;” “partnership phone;” “line blocked;” “another line about a mile away;” “$21.00 bill from Verizon;” and “interference with freedom of commerce.”  In the Complaint, Complainants state that they are using MCI for all telephone communications (page 2 of 3) and that the problems experienced were during the month of March 2004.



On April 7, 2004, Respondent filed a Motion for a More Specific Pleading averring, inter alia, that because Complainants failed to provide sufficient information, it (Verizon) was unable to determine the specific nature of the Complaint and therefore, it (Verizon) was unable to provide a relevant appropriate response (i.e, an Answer to the Complaint).  In addition, Verizon averred that Complainants switched telephone service to MCI on February 13, 2004 and that the unidentified problems allegedly occurring during March 2004 were after Complainants switched to MCI; and therefore Verizon was unable to determine the nature of the alleged problems.  Thus, Verizon requested that Complainants file a more detailed description and explanation of the allegations being made against Verizon.  The Motion was served on April 7, 2004 with a Notice to Plead within ten (10) days of service pursuant to 52 Pa. Code §5.101.



Complainants failed to file a Response to the Motion.



Subsequently, by Order dated September 14, 2004, the Administrative Law Judge granted Verizon’s Motion for a More Specific Pleading and directed Complainants to file an Amended Complaint on or before October 1, 2004 to include the following information:

(a)
A specific description of the problems experienced by Complainants (for example, no dial tone);

(b)
The dates (or as near as the Complainants can remember) during which the problems identified in Paragraph (a) occurred;

(c)
The specific actions or inactions on the part of Verizon Pennsylvania Inc. about which Complainants are complaining;

(d)
With respect to allegations involving other individuals or entities, their name, address, relationship to Verizon Pennsylvania Inc. and the Complainants; and a specific description of their involvement in the allegations raised.



Complainants failed to comply with the aforesaid Order and did not supply the aforesaid information.



Thereafter, by letter dated December 8, 2004, Verizon’s counsel reminded the Complainants that they had not yet filed an Amended Complaint as directed in the September 14, 2004 Order, and informed Complainants that a Motion to Dismiss would be filed by Verizon if an Amended Complaint was not received on or before December 17, 2004.  As of the date of this Order, Complainants have not filed a more specific Complaint.



On December 20, 2004, Verizon filed a Motion to Dismiss the Complaint which was served upon Complainants under the same date together with a Notice to Plead within ten (10) days of service.  Complainants did not file a responsive pleading.



In its Motion, Verizon requested that the Complaint be dismissed because Complainants failed to comply with an Order requiring Complainants to specify more clearly the nature of the broad allegations set forth in the Complaint so that Verizon could appropriately file an Answer and prepare a defense to this action.  It must be noted that Complainants admitted and Verizon confirmed that Complainants were no longer customers of Verizon.  It is to be further noted that the Order requiring Complainants to file a more specific Complaint is in the nature of an Order compelling discovery responses which, if not complied with, could subject a non-complying party to sanctions under 52 Pa. Code §5.372 which provides for sanctions including, inter alia, “. . . entering a judgment against the disobedient participant or party . . . “  In the instant matter, the sanction requested by Respondent was of the type authorized by §5.372.



However, in Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617, adopted May 13, 1993, the Commission determined that preliminary motions filed against unrepresented complainants pursuing, “small claims” against a utility, should not be granted until the unrepresented complainants have at least had an oral opportunity to explain their position and a sufficient record be developed with respect to the motion.  The basis for the Commission’s determination was that unrepresented complainants could not be expected to navigate through the complex procedural territory presented by preliminary motions.



Accordingly, the procedure referenced in Carlock was utilized by the Administrative Law Judge, and to that end, a prehearing conference was ordered for the purpose, inter alia, of having Complainants more fully specify the nature of their Complaint and in light of their status as a non-customer of Verizon, whether they desired to proceed with the matter, and if so, to schedule an evidentiary hearing.  A telephonic Prehearing Conference was scheduled and held on February 23, 2005, but with the agreement of the parties, was converted to an Initial Hearing for the purpose of taking testimony and evidence from Complainants.  Ms. Burnham presented direct testimony on behalf of the Complainants, and was cross-examined by Verizon’s counsel.  Ms. Burnham agreed that the two allegations at issue in this proceeding involved (1) service disconnections and interruptions, primarily from January 2003 through March 2004, and (2) being charged for calls placed using a prepaid calling card (N.T. 37-38).  The parties and the Administrative Law Judge agreed to schedule a further hearing for the purpose of taking evidence and testimony from Verizon’s witnesses on these two allegations.



A further hearing was held on April 5, 2005.  Verizon presented testimony from two witnesses.  Neither party offered any exhibits.  Accordingly, the record in this proceeding consists of a transcript of approximately 109 pages.  A briefing schedule was established whereby Main Briefs were due on or before May 13, 2005 and Reply Briefs, if any, were due on or before May 20, 2005.  Verizon filed a Main Brief.  Complainant Ms. Burnham, by letter received May 13, 2005, requested to be excused from filing a Brief.  The record was closed as of May 20, 2005.
FINDINGS OF FACT


1.
Complainants are Juliette and William Burnham who reside at 577 Lowland Road, Hamburg, PA 19526 (N.T.10).


2.
The telephone account at issue in this proceeding is (610) 562-1785.  Complainants were customers of Verizon under this account number from May 29, 2002, which is the date the account was established, until it was disconnected on February 13, 2004 (N.T. 52).



3.
Complainants switched to MCI as their local service provider on February 13, 2004 (N.T. 52).



4.
Complainant (Ms. Burnham) testified as to periodic problems with the telephone service, primarily between January of 2003 and March of 2004 (N.T. 12, 30); such problems as having conversations cut off (N.T. 11) or having no service at all (N.T. 12).



5.
Verizon received six service complaints from Complainants during the time they had service with Verizon (N.T. 54); i.e., on May 30, 2002, August 21, 2002, August 23, 2002, May 21, 2003, July 19, 2003 and October 2, 2003 (N.T. 54-63).



6.
On three occasions, Verizon investigated Complainants’ service complaint and found problems with its (Verizon’s) facilities.  These dates were May 30, 2002, May 21, 2003 and October 3, 2003 (N.T. 54-63).


7.
On May 30, 2002, Complainant (Ms. Burnham) called Verizon to complain about having no service.  Verizon provided a response time commitment of 1:00 p.m. on May 31, 2002.  Ms. Burnham thereafter called Verizon and requested a later response time (N.T. 54).



8.
A Verizon technician was sent to Complainants’ residence the next day and found that certain wires outside of Complainants’ home were not connected properly.  Repairs were made and the problem was corrected by 6:13 p.m. on May 31, 2002 (N.T. 54).



9.
On May 21, 2003, Complainant, Ms. Burnham, called Verizon to complaint of having no dial tone at times, an inability to place or receive calls and hearing noise or other people on her line (N.T. 57).  Verizon provided a response time commitment of 4:00 p.m. on May 22, 2003 (N.T. 57).



10.
A technician was sent to Complainants’ residence at 10:15 a.m. on May 22, 2003 and found a problem with the cable wires that served Complainants’ residence.  The problem was referred to a cable-splicing technician (N.T. 57).  A splicing technician went to Complainants’ residence on May 22, 2003 and fixed the problem in the cable by 12:23 p.m. (N.T. 60).



11.
The problem that was discovered on May 22, 2003 involved the Complainants’ line being crossed with that of another customer (N.T. 59).



12.
There was no indication in any of Verizon’s records that there was ever any unauthorized tampering or interference with Complainants’ telephone line (N.T. 68).



13.
On October 2, 2003, Complainant, Ms. Burnham, called Verizon about hearing other people on her line.  A response time commitment of 7:00 p.m. on October 3, 2003 was provided to Complainants (N.T. 63).



14.
In response to this complaint, Verizon tested Complainants’ line and no problem was detected.  A technician was then sent to Complainants’ house on October 3, 2003 and found a problem in the cable that served Complainants and fixed it by 6:23 p.m. on October 3, 2003 (N.T. 63-64).



15.
Verizon complied with all of the response time commitments provided to the Complainants when they called in with service complaints (N.T. 69).



16.
Other than the repairs made to its facilities on May 30, 2002, May 22, 2003 and October 3, 2003, Verizon never found any problems with its facilities that would cause the problems described by the Complainants (N.T. 69).



17.
Complainant, Ms. Burnham, testified that she was charged on her Verizon bills for calls placed using a prepaid calling card (N.T. 22) but did not provide any specific dates or charges in support of her allegation that she was charged on her Verizon bills for such calls (N.T. 93).



18.
Complainants had Verizon as their preferred long distance carrier for both regional toll calls and long distance calls until January of 2004 (N.T. 89-90).



19.
Complainants had toll charges from both Verizon and USBI on many of their monthly telephone bills (N.T. 90).



20.
The toll charges from USBI were placed using a “dial around” access code, which enabled Complainants to bypass Verizon and access the USBI network for toll calls.  Charges for such calls are identified on a customer’s Verizon bills with the name of the company that was accessed via the “dial around” code (N.T. 87-88).



21.
When a Verizon customer places a call using a prepaid calling card, the call bypasses the normal Verizon billing procedures and, instead, is routed through the network of the company that issued the card (N.T. 89).



22.
Charges for calls placed with a prepaid calling card do not appear on the customer’s monthly Verizon telephone bills (N.T. 89, 92).



23.
Complainant, Ms. Burnham, called Verizon on October 28, 2003 to discuss the prepaid calling card issue, and was informed that Verizon would investigate further if she would provide information about specific charges that she was disputing, but she never provided any information about specific calls or charges (N.T. 93).



24.
There is no evidence in the record in support of Complainants’ allegation that they were charged on their Verizon bill for calls placed with a prepaid calling card.

DISCUSSION



In this proceeding, Complainants have asserted their dissatisfaction with Respondent’s service and its response to their service complaints.  Complainant Juliette Burnham testified concerning those various service complaints which she stated Complainants experienced primarily between January 2003 and March 2004.



Verizon’s position is that it provided reasonable service and where it found problems with its facilities, it tested, inspected and made timely repairs in response to Complainants’ service complaints.



Section 332(a) of the Pennsylvania Public Utility Code, 66 Pa. C.S. §332(a), provides as follows:

§ 332.  Procedures in general
  (a)  Burden of proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.


In the instant matter, Complaint is the party seeking affirmative relief and therefore, Complainants have the burden of proof.



Respondent correctly points out that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  SeLing Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  If a Complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the Complainant will prevail.  If the utility rebuts the Complainant’s evidence, the burden of going forward with the evidence shifts back to the Complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward may shift from one party to the other, but the burden of proof always remains with the Complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980); Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  If the utility submits evidence of co-equal weight to refute the Complainant’s evidence, the Complainant has not satisfied his/her burden of proof.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



The record indicates that Complainant Juliette Burnham agreed that the two allegations at issue in this matter involve (1) her line being disconnected and calls interrupted, primarily during the time period between January 2003 and March 2004; and (2) being charged for calls placed with the use of a prepaid calling card (N.T. 36-38).



Specifically, Ms. Burnham testified that she experienced occasions when her service was either off, or calls were interrupted during a conversation (N.T. 12).  Ms. Burnham stated that this condition occurred off and on during 2003 and early 2004.



The Verizon witness testified that she reviewed all of the repair records on Complainants’ account, and described the problems complained of in these records as well as the company’s responses to these complaints (N.T. 50, 53-68).



The Verizon witness testified that the Complainants’ Verizon account was established on May 29, 2002 and disconnected on February 14, 2004 (N.T. 52); that Verizon generates a repair record every time a customer calls in with a service complaint (N.T. 51); that Verizon generated six repair records on Complainants’ account in response to service complaints received from them during the time their Verizon account was in service (N.T. 54); and that there were three instances when Verizon technicians found problems with its facilities as follows:



1.
Verizon received a call from Complainants on May 30, 2002.  This call involved a complaint about having no dial tone (N.T. 54).  Verizon made a response time commitment of May 31, 2002 at 1:00 p.m. to Ms. Burnham, but Ms. Burnham subsequently called in to request a later time (N.T. 54).  The problem was ultimately fixed by approximately 6:13 p.m. on May 31, 2002 and involved fixing the connections of certain wires located outside of Complainants’ residence (N.T. 54).  Thus, Complainants’ problem was resolved in one day.


2.
Ms. Burnham called the company on May 21, 2003 with a complaint of having no dial tone at times and hearing noise and other people on her line (N.T. 57).  Verizon sent a technician to the Complainants’ residence at 10:15 a.m. on May 22, 2003 and referred the problem to a cable-splicing technician because there was a problem with the cable wires used to serve Complainants (N.T. 57).  A slicing technician was then sent out at 12:23 p.m. the same day and made the necessary repairs to the cable (N.T. 59).  The Verizon witness testified that there was no evidence of unauthorized tampering or interference with Complainants’ line (N.T. 68).  In this instance, the problem was also resolved in one day.


3.
A service complaint from Ms. Burnham was made on October 2, 2003 (N.T. 63).  She called to complaint about hearing other people on her line.  Verizon’s initial test of Complainants’ line did not show any problems (N.T. 63).  When Ms. Burnham later indicated that she was still having problems, the company sent a technician to her residence on October 3, 2003 who found a problem with the cable wire that serves Complainants and was able to switch them to a different set of wires that was working properly (N.T. 64).  The problem was resolved by 6:23 p.m. on October 3, 2003.  Again, the problem was resolved in one day.


The Public Utility Code, 66 Pa. C.S. §1501, provides, inter alia, that every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities.  In all three of the instances when problems with Verizon’s facilities were found, the company responded promptly to the Complainants’ call and made the repairs necessary to restore their service in a timely manner; i.e., in one day.  As can be seen, Verizon adhered to all of the time commitments it made to the Complainants for responding to their complaints (N.T. 69).  This is what the Public Utility Code, supra, requires, i.e., reasonable service and facilities.  A one day response is reasonable.  There simply is no evidence in the record that Verizon rendered unreasonable or inadequate service in handling the Complainants’ service complaints.



Moreover, other than the above three instances, Verizon never found any problems or deficiencies with its facilities that may have caused the problems described by the Complainants (N.T. 69).  Further, Ms. Burnham testified that she has not had any service problems since March of 2004 (N.T. 30).  Ms. Burnham appeared to indicate at the hearing that she wants, by way of relief, some sort of assurance that her service will remain “clear” in the future (N.T. 32).  Her assurance is provided by the Public Utility Code, supra, which sets forth the service standard required of public utilities.  As aforesaid, the record evidence in this proceeding does not support the Complainants’ contention that Verizon rendered unreasonable or inadequate service in its responses to their service complaints.  Accordingly, this aspect of the Complaint will be dismissed.



Next, Complainant, Ms. Burnham, testified that she believes she was charged on her Verizon bills for calls she placed using a prepaid calling card (N.T. 22).  However, the record is devoid of any specific dates or numbers associated with this allegation.  Moreover, Ms. Burnham also testified that she could not say with certainty that this problem was caused by, or was the fault of, Verizon (N.T. 23-25).



The Verizon witness explained the procedures used to placed calls with a prepaid calling card.  The witness testified that customers first must dial a toll-free number provided by the prepaid card company to access that company’s network; that the customer next dials a pass code; that finally the customer dials the number they want to reach (N.T. 88-89); that these calls would not and did not appear on a customer’s Verizon bill because the dialing procedures take the call completely out of Verizon’s network and into the network of the company that issued the calling card; and that calls placed used a prepaid calling card bypass Verizon’s normal billing procedures for direct-dialed calls (N.T. 89, 92).



The Verizon witness also testified that customers may place calls through companies other than their selected long distance company by “dialing around” using a 10-10 access code; that calls placed in this manner will be carried by the company that owns the particular code used, and will be billed on the customer’s Verizon bills (N.T. 87-88); that she (the Verizon witness) reviewed the Burnhams’ Verizon bills from May of 2002 through February of 2004 (N.T. 90) and that all toll charges were either from their selected long distance carrier, or they were placed using a 10-10 access code and billed by a company called USBI (N.T. 90-91).  Complainants simply did not provide of record any specific charges about which they were complaining (N.T. 93).  Thus, there is nothing of record to indicate that there was any double billing, and Verizon’s records do not indicate any type of billing problem that would have caused double billing to have occurred.  Accordingly, this aspect of the Complaint also will be dismissed.



An appropriate Order will be issued.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
Complainants have not met their burden of proving that Verizon provided inadequate, unreasonable or untimely service.



3.
Complainants have not met their burden of proving that they were double billed for long distance calls.



4.
Verizon has met its obligations under 66 Pa. C.S. §1501.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Juliette and William Burnham against Verizon Pennsylvania Inc. at Docket Number C-20042602 is hereby dismissed.



2.
That this matter be marked closed.

Date:
May 25, 2005




_________________________________








Herbert Smolen








Administrative Law Judge
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