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HISTORY OF THE PROCEEDING


On March 26, 2004 Ms. Hahn (Complainant) filed her Complaint against PPL Electric Utilities Corporation (PPL or Respondent).  The Complaint alleged:  1) that she had moved into her apartment in June 2003, 2) that she called PPL in October 2003 to inquire why she had not received a bill, 3) that, even though the Respondent’s representative said a bill would be sent, Ms. Hahn called again in January 2004 to again inquire about her bill, 4) that her first bill arrived in February 2004 in the amount of $3736.87, 5) that, upon her inquiry, the bill was re‑issued in the amount of $1029.25 for the period October 2003 through March 2004, 6) that Respondent refused to send detailed monthly bills because it did not have actual readings, 7) that the findings made by the Commission contradicted prior information presented by PPL, 8) that Respondent violated its tariff by failing to send monthly bills and 9) that her bills should be cancelled because they were inaccurate and failed to meet the legal standard.


On April 21, 2004, PPL filed its Answer.  The Answer alleged:  1) that Complainant first contacted PPL in March 2003 to request that service be placed in her name, 2) that Ms. Hahn told the Respondent’s representative she moved into the apartment on August 28, 2002, 3) that PPL then issued two bills, one for the period August 28, 2002, through October 29, 2002, in the amount of $113.58 and one for the period October 29, 2002, through March 25, 2003, in the amount of $3736.87, 4) that on April 29, 2003, Ms. Hahn contacted PPL and reviewed the account, 5) that, due to the installation of a new meter on November 19, 2002, the account had to be adjusted for the period November 29, 2002 though March 25, 2003, based on actual readings, 6) that a report of the adjustments was sent to Complainant on May 2, 2003, 7) that Respondent performed a foreign wiring investigation (there was none) at her apartment on May 30, 2003, 8) that PPL performed an in-home cost estimate which indicated that Ms. Hahn’s apartment had the potential to use more energy than had been billed and 9) that Complainant had not used her baseboard heating units efficiently in the heating season.


Initially, this case was assigned to Administrative Law Judge Jones.  By Hearing Notice, dated October 6, 2004, the case was assigned to me.  A telephonic hearing was held, as scheduled, before me on October 18, 2004.  Ms. Hahn appeared pro se and testified on her own behalf.  Respondent was represented by counsel who presented two witnesses and eight exhibits.  The exhibits were admitted.  The record consists of a 90 page transcript and the exhibits from PPL.  The record was closed on November 8, 2004.  No party filed a brief.
FINDINGS OF FACT


1.
At the time of hearing Ms. Hahn lived at 109 Jefferson Street, Lindenhurst, NY 11757.  Tr. 5.


2.
Ms. Hahn moved into her apartment in Hershey in August 2002.  Tr. 6, 9, 25.


3.
Ms. Hahn called PPL on March 6, 2003 to inquire why she had not received a bill.  She was told that the Respondent was unaware the electric service was in use for her apartment.  Tr. 6, 25.


4.
In March 2003 she contacted her landlord about the heat in her apartment because with the thermostats turned off she was still getting heat from the units.  Tr. 6-7.



5.
After speaking to PPL, Ms. Hahn received her first bill (issued April 16, 2003) in the amount of $113.00 for the period August 28, 2002, through October 29, 2002, which was based on actual meter readings.  Tr. 24-25.  A second bill for the period October 29, 2002, through March 25, 2003 (issued April 22, 2003), in the amount of $3736.87 was sent to Complainant.  Tr. 26, 46, 53.  PPL Exh. 1. 


6.
On April 29, 2003, Ms. Hahn called the Respondent and challenged the second bill.  In response, PPL reviewed the account, found an error, recalculated the bill (issued April 30, 2003) and reduced it to $791.26 which was based on actual readings.  Tr. 26-28.  PPL Exh. 1.


7.
Complainant’s apartment contained 1200 square feet.  It had no washing machine, no dryer, no microwave, no central air conditioning and no dishwasher.  Tr. 32.  PPL Exh. 8.


8.
Ms. Hahn vacated the Hershey apartment in May 2003.  Tr. 11.



9.
The Hershey apartment had electric baseboard heat, an electric hot water heater, one television, a hair dryer and a window air conditioner.  Tr. 12-14.



10. 
Ms. Hahn lived alone in the apartment.  Tr. 14.



11.
Complainant’s apartment was located at 1305 East Chocolate Avenue, Apartment 4, Hershey, PA.  Tr. 14.


12.
PPL issued a third bill on the Hahn account for the period March 25, 2003, through April 25, 2003, in the amount of $124.41 which was based on actual meter readings.  Tr. 28, 46, 53.  PPL Exh. 1.


13.
The total balance on the Hahn account on April 30, 2003, was $1029.40.  Tr. 28.  PPL Exh. 1.



14.
At the time of hearing the total balance on the account was $1140.41.  Tr. 28.  PPL Exh. 1.


15.
On November 19, 2002, PPL installed an automatic meter reading meter at Ms. Hahn’s apartment.  Tr. 29, 38.


16.
PPL Exhibit 3 was a meter accuracy test report for the automatic meter reading meter.  The Exhibit showed that the meter tested within the limits of Commission regulations.  Tr. 29-30.  PPL Exh. 3.



17.
The same meter was tested on November 6, 2002, prior to installation at the Hahn apartment and tested accurately at that time, as well.  Tr. 30-31.



18.
PPL Exhibit 8 is the record of the PPL high bill and foreign load investigation, dated May 30, 2003, at the Hahn apartment.  There was no foreign load.  The apartment had the following electric appliances:  stove, lighting (five rooms), frost free refrigerator, hot water heater, television and computer.  The apartment had electric baseboard heat, too.  The apartment had more potential to use electric power than the bills which were rendered.  Tr. 31-34.  PPL Exh. 8.


19.
At the time of the high bill investigation, Ms. Hahn explained that, even though she tried to turn the heat off, the apartment was so hot she opened the windows in winter.  Later, she learned that the bedroom heaters were still on at full force.  Tr. 33.


20.
PPL Exhibit 4 was a billing cycle breakdown for number of days, number of kilowatt hours and billed amounts for the Hahn account.  Tr. 34-35.  PPL Exh. 4.



21.
PPL Exhibit 5 was a printout of the customer contacts for the Hahn account.  Tr. 35-36.  PPL Exh. 5.



22.
At the time the original and corrected back bills for the account were sent to Ms. Hahn, she was informed that payment arrangements were available.  Tr. 39-41, 63.  PPL Exh. 5 at 4/13/03, 4/23/03 and 4/30/03.


23.
Ms. Hahn made no payments on her Hershey apartment account.  Tr. 43, 63.



24.
PPL had records for each of the monthly readings of electric usage for the Hahn account.  The usage showed a pattern of increased usage for the winter heating season and decreased usage in the warmer months.  Tr. 53-54, 57-58.


25.
On July 3, 2003, Respondent received a call from a person seeking to become the customer for the apartment which been the location for the Hahn account.  Ms. Hahn had not called to disconnect service.  Tr. 63, 72.


26.
A final bill was prepared for the Hahn account and sent on July 7, 2003.  Tr. 63.


27.
PPL sent two account activity statements to Ms. Hahn on May 2 and May 9, 2003.  Tr. 64.



28.
PPL Exhibit 6 was an excerpt of the PPL tariff which sets forth the rules for residential service.  The PPL tariff required Respondent to send monthly bills to its residential customers.  Tr. 65.  PPL Exh. 6.



29.
PPL did not send monthly bills to Ms. Hahn for the back billing period (August 2002 through March 2003) because it did not know she was a customer who was using the electricity at that location.  After the back bills were issued, PPL sent bills to Complainant on a monthly basis.  Tr. 66-67.  PPL Exh. 1.


30.
PPL Exhibit 7 was the Bureau of Customer Services Decision On Informal Complaint, dated February 20, 2004, for Ms. Hahn’s account.  Tr. 67.  PPL Exh. 7.



31.
Ms. Hahn made no payments in accordance with the decision rendered by the Bureau.  Tr. 67-68.



32.
The automatic meter reading system automatically generates a bill for each active account.  Because Ms. Hahn’s account was not active in November (when the automatic meter reader was installed), no bill would have been generated.  However, a record of the actual meter readings was preserved on the PPL billing system and sent to Ms. Hahn.  Tr. 70‑71.



33.
PPL did not have a record of Ms. Hahn calling before March 2003.  Tr. 71‑72.


34.
When PPL knew the account was subject to a billing dispute, it put the account on hold.  Tr. 74.

DISCUSSION


As the proponent of a rule or order, Ms. Hahn has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



To establish a sufficient case and satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den. 602 A.2d 863 (1992).  That is, a complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993).   2 Pa. C.S. §704.  More information is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

When the complaint alleges a high-billing dispute, a complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility places testimony into the record to rebut a complainant’s prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.
The Commonwealth Court has recently interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm'n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 [emphasis supplied].  Finally, where the Commission has dismissed the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236. (Footnotes omitted.)

Milkie v. PA Public Utility Comm’n, 768 A.2d 1217, 1219-1220 (Pa. Commw., 2001).

Having reviewed the testimony, exhibits and the prior case law, I find that I agree with PPL.  At the Hearing in this case Ms. Hahn limited her Complaint to alleged high billings for the months of August 2002 through March 2003.  Complainant failed to present even a prima facie case of over billing by the Company.  In other words, Ms. Hahn failed to bear her burden of proof that PPL’s bills rendered to her for service in the months in question were not correct.
As would be expected in the colder winter months of 2002 - 2003, Ms. Hahn’s use of electricity for heating increased and so did her bills.  Because Complainant had not resided at that apartment during a previous winter heating season, it is impossible to make any comparison regarding previous billing history.  Quite simply, there was no relevant previous billing history.  There was nothing in the record to support any conclusion that Ms. Hahn’s electric bills were abnormally high for the disputed months.

In addition, I note that PPL presented uncontradicted evidence that Ms. Hahn’s apartment had the potential to use all of the electricity for which she was billed during that period.  That conclusion was based upon a survey of her household appliances and baseboard electric heat.  
I emphasize that all of the usage recorded for Ms. Hahn’s apartment was based on actual meter readings.  Although Ms. Hahn argued that PPL failed to send monthly bills to her.  I find that she contributed to the problem.  More specifically, Ms. Hahn did not inform Respondent that she was in the apartment starting on August 28, 2002.  Had she done so, PPL would have sent bills to her on a monthly basis.  Under these circumstances, the Complaint must be dismissed.

As noted above, Complainant was no longer a Company customer at the time of hearing.  There is no threat to the continuation of service and no credible challenge presented to PPL’s rates, services and facilities.
  Therefore, it would be inappropriate to establish a payment schedule.  See, Leann V. Harris v. Metropolitan Edison Company, Opinion and Order, entered August 8, 1997, at Docket No. C-00970101 (Slip Op.); Enid Rivera v. Pennsylvania Power and Light Company, Opinion and Order, entered August 8, 1997, at Docket No. Z‑00332295 (Slip Op.).
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  Public Utility Code, 66 Pa. C.S. §701.
2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding was upon Complainant.

3.
When a complaint alleges a high billing dispute, a customer’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).
4.
Ms. Hahn failed to present any evidence of over billing by PPL for the months of August 2002 through March 2003.

5.
Failure by Ms. Hahn to make even a prima facie case warrants dismissal of the Complaint.
6.
Ms. Hahn failed to bear her burden of proof that the Company’s bills rendered to her for service in the winter months of 2002 – 2003 were not correct.

7.
When a complainant is no longer a customer of the utility, and when there is no threat to continuation of service and no challenge presented to the utility rates, services and facilities, it would be inappropriate to establish a payment schedule when the Complaint is dismissed.

ORDER


NOW THEREFORE,



IT IS ORDERED:

1.
That the Complaint of Lori Hahn against PPL Electric Utilities Corporation at Docket No. F-01381951 is dismissed for failure to bear her burden of proof.

2.
That within thirty (30) days of the Commission’s Final Order, PPL Electric Utilities Corporation shall send a bill to Lori Hahn in the amount of One Thousand One Hundred Forty Dollars and Forty-One Cents ($1140.41) which shall become due and payable within twenty (20) days of receipt.

3.
That the record of Lori Hahn versus PPL Electric Utilities Corporation at Docket No. F-01381951 shall be marked closed.
Date:
May 25, 2005



















Louis G. Cocheres









Administrative Law Judge
� 	Ms. Hahn believed that the failure to send monthly bills was unreasonable service.  However, I accept the Respondent explanation that she did not get bills because she did not inform PPL that she was in the apartment and that the billing system only generates a monthly bill when there is a named customer associated with the meter.  PPL was able to provide her with an itemized report of the actual amount of energy used each month.
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