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HISTORY OF THE PROCEEDINGS


On December 23, 2004, Charles Williams (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent had billed him for usage read from a wrong meter.  He asked the Commission to investigate the Respondent’s practice.



On February 25, 2005, the Respondent filed an answer to and Motion to Dismiss the complaint.  It stated that it did not bill him for usage read from any other meter and that the Respondent’s bills were correct as rendered.  In the Motion to Dismiss, it stated that on September 3, 2003, the Commission’s Bureau of Consumer Services (the BCS) issued a decision on the informal complaint filed by the Complainant on November 13, 2003, that the BCS had notified him that if he did not appeal the BCS decision within 20 days after September 3, 2003, the decision would become final.  Therefore, the Complainant’s appeal from this decision more than one year after September 3, 2003 was untimely and should be denied.



On April 26, 2005, a hearing was held on the complaint.  The Complainant proceeded unrepresented.  The Respondent was represented by Lisa A. Lutz, Esquire, who presented the testimony of two witnesses and introduced four exhibits which were admitted into the record.



The record was closed at the conclusion of the hearing on April 26, 2005.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent and takes service at 401 W. Queen Lane, Philadelphia, Pennsylvania (N.T. 4; PECO Exhibit 1).



2.
The Complainant’s residence at this address is a two-story house and a basement – his son occupies the first floor and he, the second floor (N.T. 10-12).



3.
On August 6, 2002, the Respondent visited the Complainant’s house to investigate the Complainant’s complaint about a possible mix up billing.  At that time, the Respondent found two meters on the first floor, and the Complainant indicated that there was another meter on the second floor which meter was not part of its investigation.  The first floor was divided into two parts:  the front part was a small store (commercial meter’s last four digits No. 3269) and the rear was a residence (residential meter’s last four digits No. 8862).  The Respondent suggested to the Complainant, and the Complainant agreed, that the commercial meter No. 3269 change to the residential meter and that the residential meter No. 8862 be closed (N.T. 13-17; PECO Exhibit 2).



4.
The Complainant was billed for the commercial meter for the store on the first floor from May 1, 2000 to August 6, 2002 when the commercial rate was changed to the residential rate.  The Respondent made an adjustment of $295.07 between the two rates for this period and credited it to the Complainant’s account (N.T. 20-23; PECO Exhibit 1).



5.
From May 1, 2000 to November 3, 2003, the Complainant made no payments on meter No. 3269, and as of the date of this hearing, the Complainant owed the Respondent $1,699.31 (N.T. 24; PECO Exhibit 1).  



6.
The Complainant was billed for the residential rate for the residence on the first floor from December 5, 2000 to August 6, 2002 when the meter was closed, but the Respondent cancelled the revenue of $62.44 generated during this period.  The Respondent made an adjustment of $51.69 and credited it to the Complainant’s active residential account on the first floor (N.T. 25, 26; PECO Exhibit 1).



7.
The Commission’s Bureau of Consumer Services issued an undated decision requiring the Complainant to pay monthly the budget amount of $51 and $50 on the arrearage, beginning in September 2003 (N.T.28, 29; PECO Exhibit 4).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent is responsible for the problem described in his complaint or by circumstantial evidence that his metered usage exceeded his actual usage.  Milkie v. Pa.PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).



Before determining whether the Complainant has carried his burden of proof, I will rule on the Respondent’s Motion to Dismiss.



In its Motion to Dismiss, the Respondent stated that, on November 13, 2002, the Complainant filed his informal complaint, that he was improperly charged for service during the time period on or before July 2002, and that on September 3, 2003 the BCS issued a decision on the complainant’s informal complaint.  In that decision, the BCS found the Respondent’s bills correct as rendered and directed the Complainant to pay monthly the budget bill of $51 and $50 on the arrearage.  It also stated that the Complainant was notified that the BCS decision would become final 20 days after September 3, 2003.  The Complainant did not appeal within 20 days as permitted; therefore, the Complainant’s appeal more than a year after September 3, 2003 was untimely and should be dismissed.



In Richard Carlock v. United Telephone Co., 82 Pa. PUC 68 (1994), the Commission has ruled:

. . . that a Motion to Dismiss and a Motion for More Specific Pleading should not be granted against unrepresented complainants who are pursuing small claims until they have at least had an oral opportunity to explain their position.  We did not, in those cases, and do not now, rule out the possibility that pretrial motions can be granted in such cases, only that such motions should not be granted on the pleadings.  The ALJ must first develop a sufficient record.

* * *

Rather than relying on pleadings, the ALJ has an affirmative duty to ensure the development of a record that reasonably presents the underlying grievance.



Under this ruling, the Complainant, as an unrepresented complainant, should be given an oral opportunity to explain his position.  Therefore, the Respondent’s Motion to Dismiss should be denied.  Further, the Complainant’s complaint is not an appeal from the BCS decision.  The complaint is one which is separate and distinct from his informal complaint and can be brought at any time under 66 Pa. C.S. §701.    



Has the Complainant carried his burden of proof?



Essentially, the Complainant complained about the bill issued to him on the first floor of his house.  He testified that he had two meters on the first floor, that his son lived on this floor, but that his son had been incarcerated in December 2001.  Therefore, nobody lived on the first floor since December 2001.  He was wondering how he could owe the Respondent any money.  



The Respondent testified that on August 6, 2002, it visited the Complainant’s home to investigate his complaint about a possible mix up billing on the first floor.  The first floor was divided into two parts:  the front part was a small store (commercial meter No. 3269) and the rear was a residence (residential meter No. 8862).  It found the store was closed and the residence was unoccupied.  The Respondent suggested, and the Complainant agreed, that the commercial meter change to the residential meter and the meter for the unoccupied residence be closed to be more beneficial to the Complainant.  The Respondent made an adjustment of $295.07 between the two rates, commercial and residential, from May 2000 to August 2002, and credited this amount to the Complainant’s account.  It further cancelled all the billings between December 2000 and August 2002 in the amount of $62.44 for the residential meter on the first floor and credited $51.69 to the Complainant’s active residential account on this floor.  Finally, the Respondent’s record showed that from May 1, 2000 to November 3, 2003, the Complainant did not make any payments.  Probably, this is the reason why the Complainant owed the Respondent $1,699.31. 



From the testimony above, I conclude that the Complainant has not carried his burden of proof or that he has not shown by circumstantial evidence that the metered usage has exceeded the actual usage.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
An unrepresented complainant should be given an oral opportunity to explain his or her position.  Richard Carlock v. United Telephone Co., 82 Pa. PUC 68 (1994).



3.
The Complainant has not carried his burden of proof.  

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Motion to Dismiss filed by PECO Energy Company at Docket No. C-20044206 is denied.  



2.
That the complaint of Charles Williams at Docket No. C-20044206 is hereby dismissed and the record marked closed.   

Date:
 
May 27, 2005



____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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