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OPINION AND ORDER
BY THE COMMISSION:  



Before the Commission for consideration and disposition are the Initial Decision of Administrative Law Judge (ALJ) Angela T. Jones issued on December 8, 2004, the Exceptions of Aaron Fulton (Complainant) filed on January 6, 2005, and the Reply Exceptions filed by PECO Energy Company (Respondent) on January 21, 2005.  It should be noted that the Complainant failed to serve the Respondent with his Exceptions.  The Exceptions were served on the Respondent by Secretarial Letter dated January 12, 2005.  Thus, the Respondent’s Reply Exceptions are deemed filed in a timely fashion.
History of the Proceeding


On February 23, 2004, the Complainant filed a Complaint against the Respondent which alleged that the Respondent terminated service and presented faulty meter readings as a way of exacting retribution for prior, unrelated litigation against the Respondent in which the Complainant was successful.  The Complainant further alleged that the Respondent’s bills were inflated and not based on actual meter readings.  Due to the service termination, the Complainant alleged that he had suffered damage to a garage door and the loss of foodstuffs.  The Complaint represents an appeal from an informal Decision of the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 1362470.  That Decision directed the Complainant to pay budget bills of $140.00 plus $100.00 per month toward the arrearage on his account.  The Respondent filed a timely Answer on March 29, 2004, which denied the material allegations of the Complaint.


An evidentiary hearing was scheduled for August 10, 2004.  A Prehearing Order was issued on July 22, 2004, which reminded the Parties of the scheduled date and time of the hearing and advised the Parties that the case could be dismissed if they failed to appear.  That Prehearing Order also advised the Parties that any Exhibits to be presented at the hearing must be submitted one week prior to the hearing date.



On August 9, 2004, the Complainant requested a continuance of the August 10, 2004 hearing because he had received the Respondent’s proposed Exhibits just one day prior to the hearing, in violation of the July 22, 2004 Prehearing Order.  The ALJ granted the requested continuance for cause.  A new hearing was scheduled for November 1, 2004.



At the hearing held on November 1, 2004, the Respondent appeared and presented one witness and two exhibits.  The Complainant failed to appear.  After the hearing, the Complainant sent correspondence by facsimile on November 2, 2004, which stated that he had missed the hearing date due to family illness.  


On December 8, 2004, the ALJ’s Initial Decision was issued which dismissed the Complaint with prejudice for failure to prosecute.  The ALJ also directed that the Respondent bill the Complainant for all missed consumption payments and that the Complainant pay the directed bill within forty-five days of receipt.  Thereafter, the Complainant was directed to maintain the payment arrangement directed in the BCS Decision.



On January 6, 2005, the Complainant filed Exceptions.  The Exceptions were served on the Respondent by Secretarial Letter.   The Respondent filed Reply Exceptions on January 21, 2005.

Discussion


We note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well established that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  
In this action, the Complainant has the burden of proof pursuant to 66 Pa. C.S. § 332(a).  The degree of proof required is that the Complainant establish his allegations by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

The ALJ found that the Complainant had received the hearing notice and prehearing order and had sufficient notice of the day, date and time of the scheduled hearing.  (I.D. at 7).  After reviewing the Complainant’s late-filed request for a change in the hearing date, the ALJ noted that the request was late and failed to offer any reasonable excuse for his failure to appear.  (Id. at 6).  The ALJ also found that contrary to the Complainant’s allegations, the Respondent had performed actual usage billing on the Complainant’s account from December 2001 through September 2004.  The ALJ further found that the rest of the Complainant’s allegations were not proven on the record.  Conversely, the record evidence indicated that the Respondent did not violate the Commission’s rules or regulations.  (Id. at 7).  
The ALJ noted that once notice and opportunity to appear have been provided, it is the responsibility of the parties to appear and participate in the hearing, citing Sentner v. Bell Telephone Co. of Pennsylvania, F-00161106 (Order entered October 25, 1993).  With regard to the Complainant in this matter, the ALJ stated, “By his unexcused failure to appear [the Complainant] waived the opportunity to participate in the hearing and this case will be dismissed with prejudice.”  The ALJ referred us to our Regulations at 52 Pa. Code § 5.245(a) and Jefferson v. UGI Utilities, Inc., Z-00269892 (Order entered December 26, 1995).

The Complainant’s Exceptions are presented in the form of a handwritten, two-page document.  Although the Exceptions do not conform to the requirements of our Regulations at 52 Pa. Code § 5.533 regarding format, we will entertain them.  The Exceptions repeat the Complainant’s allegations regarding the Respondent’s actions involving billing, meter reading and termination.  The Exceptions also aver that the ALJ showed favoritism to the Respondent in the Initial Decision.  The Complainant requests another hearing or, in the alternative, requests that the case be put on hold while the Respondent conducts actual meter reads.   
In its Reply Exceptions, the Respondent first notes that the Exceptions were untimely.  The Respondent then argues that the Exceptions do not present any error of law or fact in the ALJ’s Initial Decision.  The Respondent asserts that the Complainant failed to appear at the hearing and present any evidence to substantiate his Complaint.  However, the Respondent did appear and presented evidence that the Complainant failed to regularly pay his bill.  Contrary to the Complainant’s allegations, the Respondent presented evidence showing that the Complainant was billed for actual meter usage from December 2001 through September 2004.  The Respondent also argues that to the extent that the Complainant may have experienced food spoilage or other problems upon the termination of service, the termination was accomplished in accordance with Commission Regulations and the Public Utility Code.  (R.Exc. at 2-3).  

We will deny the Complainant’s Exceptions.  The Complainant does not address the ALJ’s finding that the Complainant failed to appear at the scheduled hearing without any reasonable excuse.  Nor does the Complainant cite to any error of the ALJ based upon the record evidence before her.  Although we will entertain the Exceptions despite the fact that they fail to meet the requirements as to form (52 Pa. Code § 5.533), there is simply no basis upon which to grant them.  Accordingly, we will adopt the Initial Decision to the extent that the Complaint is dismissed.
In the course of her Initial Decision, the ALJ noted that the Complainant failed to make payments in accordance with the BCS Decision issued in this matter.  On that basis, the ALJ directed the Respondent to issue a bill to the Complainant for the missed consumption payments and directed the Complainant to satisfy that bill and continue with the payment arrangement as set forth in the BCS Decision.  (I.D. at 8).  The Initial Decision correctly applied past Commission precedent on the issue of missed consumption payments.  However, Chapter 14 of the Public Utility Code (Code), 66 Pa. C.S. §§ 1401, et seq., became effective December 14, 2004, and now governs our disposition of missed payments such as occurred in this action.
On March 4, 2005, we issued our Implementation Order at Docket No. M‑00041802F0002 which addressed the implementation of Chapter 14 of the Code.  There, we determined that Section 1405(d) of the Code precludes this Commission from establishing a second payment agreement if a customer has defaulted on a previous payment agreement.  66 Pa. C.S. § 1405(d).  We further found that the General Assembly, in adopting Section 1405(d), declined to make a specific distinction between payment agreements reached between the utility and the customer and payment arrangements established through the Commission’s processes.  (Implementation Order at 5).

In the case now before us, there is no record evidence relating to a change in income or other substantial change in circumstance that would warrant a revised payment arrangement.  The ALJ’s direction regarding missed consumption payments is tantamount to a new payment arrangement for the missed payments under the BCS Decision.  In accordance with Chapter 14 of the Code and our Implementation Order, we conclude that the Complainant should not be granted a subsequent payment arrangement with regard to any missed payments during the course of this proceeding on the record before us.  Thus, we shall reject the ALJ’s recommendation regarding the missed payments under the BCS Decision.
Conclusion


For the foregoing reasons, we will deny the Exceptions, adopt the ALJ’s Initial Decision to the extent that it dismisses the Complaint with prejudice for failure to prosecute and modify the Initial Decision to reject the direction to the Respondent to issue a bill regarding the missed payments under the BCS Decision; THEREFORE, 



IT IS ORDERED:  


1.
That the Exceptions of Aaron Fulton filed on January 6, 2005, are denied.

2.
That the Initial Decision of Administrative Law Judge Angela T. Jones issued on December 8, 2004, at this Docket is modified, consistent with this Opinion and Order.

3.
That the Complaint of Aaron Fulton filed on February 23, 2004, is dismissed with prejudice and this proceeding shall be marked closed.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  June 23, 2005
ORDER ENTERED:  June 29, 2005
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