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INITIAL DECISION
Before

Kandace F. Melillo

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On April 5, 2004, Katherine P. Shoemaker (Ms. Shoemaker) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Commonwealth Telephone Company (CTCo or Respondent), alleging that her local calling area with CTCo was too small in that it was a toll call to Nanticoke.  Ms. Shoemaker requested that the Commission require CTCo to expand its local calling area to include the Nanticoke exchange.


On May 10, 2004, CTCo filed an Answer to the Shoemaker Complaint.  CTCo denied that Ms. Shoemaker’s local calling area was insufficient and further alleged that the Wapwallopen exchange, to which Ms. Shoemaker was assigned, has three Optional Calling Plans available to her for calling to the Nanticoke, Hazleton and Mountaintop exchanges.  CTCo further averred that, based upon the results of its most recent toll traffic study, the Commission’s criteria for requiring the provision of Extended Area Service (EAS) from the Wapwallopen exchange to the Nanticoke exchange had not been met.  Therefore, CTCo requested that Ms. Shoemaker’s Complaint be dismissed or denied in its entirety.  


On April 12, 2004, Kelly Balliet (Ms. Balliet) filed a Formal Complaint with the Commission against CTCo, alleging that her local calling was too small in that it was a long distance call to her children’s schools in Nanticoke, and that this call should be free.  Ms. Balliet requested that Nanticoke calls be included within her local calling area.



On May 13, 2004, CTCo filed an Answer to the Balliet Complaint, which denied that the Wapwallopen exchange, to which Ms. Balliet was assigned, had an insufficient local calling area.  CTCo further asserted, similar to its Answer in the Shoemaker Complaint, that the Wapwallopen exchange has three Optional Calling Plans available for calling to the Nanticoke, Hazleton and Mountaintop exchanges, and that the Commission’s criteria for the provision of EAS, from the Wapwallopen exchange to the Nanticoke exchange, had not been met.  Therefore, CTCo requested that Ms. Balliet’s Complaint be dismissed or denied in its entirety. 


On April 12, 2004, Grant R. Barrall (Mr. Barrall) filed a Formal Complaint with the Commission against CTCo, alleging that he incurred toll calls to the local area of Nanticoke.  He requested that the Commission direct CTCo to include these calls within the local calling area.


On May 13, 2004, CTCo filed an Answer to the Barrall Complaint, which denied that the Wapwallopen exchange, to which Mr. Barrall was assigned, had an insufficient local calling area.  CTCo further asserted, similar to its Answer in the Shoemaker and Balliet Complaints, that the Wapwallopen exchange has three Optional Calling Plans available for calling to the Nanticoke, Hazleton and Mountaintop exchanges, and that the Commission’s criteria for the provision of EAS, from the Wapwallopen exchange to the Nanticoke exchange, had not been met.  Therefore, CTCo requested that Mr. Barrall’s Complaint be dismissed or denied in its entirety. 



On May 13, 2004, CTCo filed a Motion to Consolidate with respect to the above-mentioned Shoemaker, Balliet, and Barrall Complaints.  CTCo asserted that these Complaints involved common questions of law and fact and that they should therefore be consolidated, pursuant to 52 Pa. Code §5.81, for purposes of hearing and decision.


By Notice dated June 29, 2004, Ms. Shoemaker, Ms. Balliet, and Mr. Barrall were notified that an Initial Prehearing Conference by telephone was scheduled in these cases for Wednesday, October 6, 2004, at 10:00 a.m.  These matters were assigned to Administrative Law Judge Ky Van Nguyen for a hearing and a decision.


On June 22, 2004, Patricia J. and Michael R. Progansky (Progansky Complainants) filed a Formal Complaint with the Commission against CTCo, alleging that their local calling area was insufficient and that the toll rate was 10 cents per minute.  The Proganskys requested that the Commission either enlarge the local calling area or require CTCo to lower the long distance calling rate.


On August 6, 2004, CTCo filed an Answer to the Progansky Complaint, which denied that the Wapwallopen exchange, to which the Progansky Complainants were assigned, had an insufficient local calling area.  CTCo further asserted, similar to its Answer in the previously-described Complaints, that the Wapwallopen exchange has three Optional Calling Plans available for calling to the Nanticoke, Hazleton and Mountaintop exchanges, and that the Commission’s criteria for the provision of EAS, from the Wapwallopen exchange to the Nanticoke exchange, had not been met.  CTCo further alleged that the Proganskys were free to select any interexchange carrier of their choice, some of which may have long distance rates that are less than 10 cents per minute.  Therefore, CTCo requested that the Progansky Complaint be dismissed or denied in its entirety. 



On July 9, 2004, Elaine Smith (Ms. Smith) filed a Formal Complaint with the Commission against CTCo, alleging that her local calling area was inadequate, in that she was unable to contact her children’ schools in Nanticoke.  She requested that her local calling area be expanded to include at least the Nanticoke school district.


On August 6, 2004, CTCo filed an Answer to the Smith Complaint, which denied that the Wapwallopen exchange, to which Ms. Smith was assigned, had an insufficient local calling area.  CTCo further asserted, similar to its Answer in the other above-mentioned Complaints, that the Wapwallopen exchange has three Optional Calling Plans available for calling to the Nanticoke, Hazleton and Mountaintop exchanges, and that the Commission’s criteria for the provision of EAS, from the Wapwallopen exchange to the Nanticoke exchange, had not been met.  Therefore, CTCo requested that Ms. Smith’s Complaint be dismissed or denied in its entirety. 



On August 6, 2004, CTCo filed a Motion to Consolidate the Progansky and Smith Complaints with the Shoemaker, Balliet, and Barrall Complaints, pursuant to 52 Pa. Code §5.81.  CTCo alleged that the Complaints all had common questions of law or fact in that each involved a request for expansion of the Wapwallopen exchange local calling area.  It alleged that the various Complainants would not be prejudiced by this consolidation, and that a Prehearing Conference on all these Complaints should be held before ALJ Nguyen on October 6, 2004, at 10:00 a.m. 


On August 11, 2004, A Telephone Hearing Notice was issued which provided notice that the Progansky and Smith Complaints had been assigned to ALJ Ember S. Jandebeur (ALJ Jandebeur).  The Notice indicated that an Initial Telephonic Hearing had been scheduled in these matters for Tuesday, November 16, 2004, at 10:00 a.m.


On August 18, 2004, the Progansky and Smith Complaints were reassigned to ALJ Nguyen, and the November 16, 2004, hearing in these cases was cancelled.  The Proganskys and Ms. Smith were notified, by Notice dated August 18, 2004, that their cases were scheduled with the other three cases, for an Initial Prehearing Conference by telephone, before ALJ Nguyen, on October 6, 2004, at 10:00 a.m. 



An Initial Prehearing Conference by telephone was held before ALJ Nguyen, as scheduled, on October 6, 2004, at 10:00 a.m.  At the Prehearing, CTCo appeared, through its counsel.  Also appearing were Complainants Shoemaker, Progansky, and Smith, pro se.  The other two Complainants, Balliet and Barrall, did not appear.  ALJ Nguyen urged the Complainants to secure legal counsel to pursue their EAS cases.  In addition, ALJ Nguyen requested that CTCo submit a motion to join Verizon Pa, Inc. (VZ-PA), as an indispensable party, since VZ-PA served the terminating exchange for the EAS route sought by the Complainants.  


On October 12, 2004, CTCo filed a Motion to Join Verizon Pennsylvania, Inc. as an Indispensable Party.  On November 5, 2004, ALJ Nguyen granted the Motion and VZ-PA was therefore joined as an indispensable party to these proceedings.



By Hearing Notice dated January 20, 2005, the parties were notified that an Initial In-Person Hearing was scheduled for Monday, March 14, 2005, at 10:00 a.m., in an available hearing room, Philadelphia State Office Building, Philadelphia, PA, before ALJ Nguyen.  However, this hearing was cancelled when these proceedings were reassigned to me, by Notice dated March 10, 2005.


By a Hearing Reschedule Notice, dated March 10, 2005, the parties were notified that an Initial In-Person Hearing was to be held on Thursday, March 24, 2005, at 10:00 a.m., in the Scranton State Office Building, Scranton PA.  It was determined that the Scranton location would be more convenient for the Complainants to attend the hearing, given the proximity of Wapwallopen, PA to the Scranton office.  


By letter to all parties dated March 14, 2005, I set forth, for the Complainants, the evidentiary criteria that would need to be considered in an EAS case.  I also inquired about procedural matters such as the need for a Protective Order in this case.



The Hearing which was scheduled for March 24, 2005, was not held as a late winter blizzard on that date made driving conditions very hazardous.  All parties were notified of the hearing cancellation. 



By Interim Order dated March 24, 2005, I consolidated the five Formal Complaints for purposes of hearings and a decision.  Commission regulations at 52 Pa. Code §5.81 authorize presiding officers to consolidate proceedings, when, as is the case with these proceedings, there are common questions of law or fact.  A further consideration in consolidation is the avoidance of unnecessary costs or delay, and it was indisputable that costs could be saved through consolidation.



The March 24, 2005, Interim Order also directed CTCo to providing certain information to the presiding officer by April 7, 2005.  This information was sought to provide clarification of the toll traffic study to be provided by CTCo and to identify interexchange carriers (IXCs) that would be impacted if the route in question was to be converted to a local call as a result of this litigation.


CTCo supplied the information and I ascertained that AT&T Communications of Pennsylvania, Inc. (AT&T), American Long Lines, Inc., Qwest Communications, Inc., MCI WorldCom Communications, Inc., and Commonwealth Long Distance, should be joined in this proceeding as additional parties.  Therefore, by Interim Order dated April 15, 2005, I joined these IXCs as parties, and directed that CTCo provide copies of each Formal Complaint and Answer to these parties.  CTCo complied with this directive.  


By Hearing Notice dated April 18, 2005, the parties, including the five (5) additional IXC parties, were notified that an Initial In-Person Hearing would be held on Wednesday, May 25, 2005, at 10:00 a.m. in Room 318 of the Scranton State Office Building.  The Hearing Notice stated that a party could lose the case if he/she did not come to the hearing and present evidence on the relevant issues.  


No requests for continuances were received in this matter and none were granted. There were no requests from the Complainants that the hearing be held telephonically, although, upon request, VZ-PA’s counsel and its witness were granted permission to participate telephonically from Harrisburg.  None of the hearing notices which provided notice of the day, date, time, and location of the hearing were returned as undeliverable.  None of the Complaints were withdrawn and no settlement was achieved as to any of the five Complaints.  


The Initial In-Person Hearing was held as scheduled on May 25, 2005, in Scranton, PA., at 10:00 a.m.  Norman J. Kennard, Esquire, appeared in Scranton, PA on behalf of CTCo, and William E. Lehman, Esquire, appeared, via telephone, on behalf of VZ-PA.  No IXC appeared at the hearing, although many of the joined IXCs had previously indicated that they would cooperate with respect to data requests. 


None of the five Complainants appeared for the 10:00 a.m. hearing, and none contacted me to explain that they had been delayed.  As is my practice, I waited ten (10) minutes to see whether any of the Complainants would be in attendance.  At 10:17 a.m., I went back on the record, and counsel for CTCo moved to dismiss each of the five Complaints for failure to prosecute.  That Motion will be granted in the Ordering Paragraphs below.  The record closed at the conclusion of the hearing on May 25, 2005.
FINDINGS OF FACT



1.
On April 5, 2004, Katherine P. Shoemaker filed a Formal Complaint (Shoemaker Complaint) with the Pennsylvania Public Utility Commission (Commission) against Commonwealth Telephone Company (CTCo or Respondent), alleging that her local calling area with CTCo was too small in that it was a toll call to Nanticoke.  Ms. Shoemaker requested that the Commission require CTCo to expand her local calling area to include the Nanticoke exchange.


2.
On April 12, 2004, Kelly Balliet filed a Formal Complaint (Balliet Complaint) with the Commission against CTCo, alleging that her local calling was too small in that it was a long distance call to her children’s schools in Nanticoke, and that this call should be free.  Ms. Balliet requested that Nanticoke calls be included within her local calling area.



3.
On April 12, 2004, Grant R. Barrall filed a Formal Complaint (Barrall Complaint) with the Commission against CTCo, alleging that he incurred toll calls to the local area of Nanticoke.  He requested that the Commission direct CTCo to include these calls within the local calling area.



4.
On June 22, 2004, Patricia J. and Michael R. Progansky filed a Formal Complaint (Progansky Complaint) with the Commission against CTCo, alleging that their local calling area was insufficient and that the toll rate was 10 cents per minute.  The Proganskys requested that the Commission either enlarge the local calling area or require CTCo to lower the long distance calling rate.



5.
On July 9, 2004, Elaine Smith filed a Formal Complaint (Smith Complaint) with the Commission against CTCo, alleging that her local calling area was inadequate, in that she was unable to contact her children’s schools in Nanticoke.  She requested that her local calling area be expanded to include at least the Nanticoke school district.



6.
Each of the five above-mentioned Complaints involved a request for expansion of the Wapwallopen exchange of CTCo to include Nanticoke, PA (i.e., Extended Area Service or EAS).


7.
While two of the Complaints were initially assigned to ALJ Jandebeur, they eventually were all assigned to ALJ Nguyen, and a Prehearing Conference held telephonically on October 6, 2004.  


8.
As the Scranton hearing location was more convenient for the parties, the cases were transferred to another ALJ.  The Complaints consolidated for purposes of hearing and decision, and were scheduled for a hearing in Scranton, PA.


9.
By a Hearing Notice dated April 18, 2005, each of the five above-mentioned Complainants were notified that an Initial In-Person Hearing would be held on Wednesday, May 25, 2005, at 10:00 a.m., in Room 318 of the Scranton State Office Building, Scranton, PA.  The Hearing Notice stated that a party could lose the case if she/he did not come to the hearing and present evidence on the facts raised by the Complaint.


10.
The Hearing Notice was mailed to each of the five Complainants at the addresses listed on their respective Complaints and none were returned to the Commission by the United States Postal Service as undeliverable.


11.
No request for telephonic participation was received from any of the Complainants and there were no requests from the Complainants for a continuance.


12.
None of the five Complainants appeared at the hearing.



13.
None of the Complainants settled or withdrew their Complaints prior to the hearing.


14.
None of the Complainants provided any notice whatsoever to the presiding officer or any of the other parties that they did not wish to pursue their complaints and that they would not be attending the hearing.

DISCUSSION


In their Complaints, each of the five Complainants alleged an inadequate local calling area in CTCo’s Wapwallopen exchange, and requested that the local calling area be expanded to include Nanticoke.  As Complainants seeking affirmative relief from the Commission, they each bear the burden of proof in their respective Complaints.  66 Pa. C.S. §332(a).  By failing to attend and participate in the hearing, each Complainant has, unquestionably, failed to meet this burden.   

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 83 Pa. Commw. 306, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).

An Initial In-Person Hearing Notice, dated April 18, 2005, was mailed to each of the Complainants at the address listed on their Complaints and none of these Notices were returned to the Commission by the post office.  Therefore, each of the Complainants is deemed to have received these documents and had sufficient notice of the day, date, time, and location of the scheduled hearing.  Their failure to appear is unexcused.

Indeed, their failure to appear or provide any notice whatsoever to the presiding officer that they did not intend to pursue their Complaints is inexcusable.  As indicated in the long and involved History of the Proceeding, supra, the Commission’s Office of Administrative Law Judge and the utility parties have expended considerable time and effort on these cases, which included a trip to Scranton, PA from Harrisburg.  This effort was directly in response to the Complaints filed in this matter.  If Complainants did not intend to pursue their Complaints, they should have notified the presiding officer at the address, phone, or fax numbers provided to each of them in the Hearing Notice, so as to avoid the waste of administrative and other resources which resulted from their failure to attend the hearings.  

Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing, unless the hearings are cancelled (e.g., due to Complaint withdrawal or rescheduling).  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.  By their unexcused failure to appear, the Complainants waived the opportunity to participate in the hearing and their cases will be dismissed with prejudice.  52 Pa. Code §5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.



CTCo made an on-the-record motion to dismiss the five Complaints due to a failure to prosecute.  Tr. 6.  This request for dismissal on the basis of failure to prosecute will be granted.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
2. The Complainants Ms. Shoemaker, Ms. Balliet, Mr. Barrall, Mr. and Mrs. Progansky, and Ms. Smith had the burden of proof and failed to carry that burden. 66 Pa. C.S. §332(a).


3.
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 83 Pa. Commw. 306, 479 A.2d 10 (1984).



4.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Motion of Commonwealth Telephone Company to dismiss the Complaints of Katherine P. Shoemaker at Docket No. C-20042772, Kelly Balliet at Docket No. C-20042836, Grant R. Barrall at Docket No. C-20042837, Patricia J. and Michael R. Progansky at Docket No.C-20043243, and Elaine Smith at Docket No. C-20043275, for failure to prosecute, is granted.

2.
That the Formal Complaints filed by of Katherine P. Shoemaker at Docket No. C-20042772, Kelly Balliet at Docket No. C-20042836, Grant R. Barrall at Docket No. C-20042837, Patricia J. and Michael R. Progansky at Docket No. C-20043243, and Elaine Smith at Docket No. C-20043275, are dismissed with prejudice for failure to prosecute.

Dated:
July 22, 2005

_______________________________





Kandace F. Melillo






Administrative Law Judge
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