BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Kenneth A. Fay




:







:


v.





:

Z-01524569







:

PECO Energy Company



:

INITIAL DECISION

Before

Cynthia Williams Fordham

Administrative Law Judge

HISTORY OF THE PROCEEDING



On August 14, 2004, Kenneth A. Fay (“Fay” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging the following:  that the Respondent added a surcharge to his bill after his Chapter 7 bankruptcy filing a year ago; that the Respondent’s policy demands $465
; that the Complainant objects to the 18 percent monthly fee; and that the Complainant refuses to pay this undeserved fee. 



The Respondent filed an Answer on September 17, 2004.  In its Answer, the Respondent averred that the Complainant’s outstanding balance was $712.73.  The Respondent referred to a Bureau of Consumer Services decision, dated July 9, 2004, which required the Complainant to pay $394 by August 24, 2004 and then to pay a budget of $141 plus $80 a month on the outstanding balance beginning in September 2004.  The Respondent admitted that it demanded a security deposit in the amount of $265.00 on September 24, 2003, to avoid termination of service.  The Respondent denied that the deposit request was for $465.00.  The Respondent stated that it required the deposit, in accordance with its policy, because the Complainant filed for bankruptcy in August 2003. 


A hearing was held in this matter in the Philadelphia State Office Building on January 12, 2005, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Kenneth Fay, testified in support of the complaint and sponsored five exhibits: Complainant’s Exhibit 1-copy of entries from his checkbook from May  2003 through January 2005; Complainant’s Exhibit 2- the Complainant’s account statement for the period from February 2003 to September 2003; Complainant’s Exhibit 3- the Bureau of Consumer Services’ decision, dated July 9, 2004; Complainant’s Exhibit 4- bills for December 2004 and October, November and December 2003; and Complainant’s Exhibit 5-letter dated June 26, 2003 from the Ridley School District to Ridley Taxpayers.  (Complainant’s Exhibit 5 was not admitted into evidence [Tr. 40].)  Lisa A. Lutz, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Teresa A. Ferrier, a regulatory assessor for the Respondent, who sponsored four exhibits – PECO Exhibit 1- the account statement for the Complainant’s account from August 2003 through January 2005; PECO Exhibit 2- the payment arrangements for the Complainant;
 PECO Exhibit 4- the final Order in Kenneth A. Fay v. PECO Energy Company, Z-01285317, Order entered January 5, 2004; and PECO Exhibit 5-Bureau of Consumer Services’ decision, dated July 9, 2004.



On February 25, 2005, the presiding officer received a document from the Complainant indicating that he paid the Respondent $235.78 on January 14, 2005. 


The record in this case consists of a 44-page transcript and eight exhibits.  The record closed on February 3, 2005.
FINDINGS OF FACT



1.
The Complainant is Kenneth A. Fay, 412 East Ridley Avenue, Ridley Park, Pa. 19078.


2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant has a residential gas and electric account with the Respondent.  The Complainant has a five dial electric meter and a four dial gas meter (Tr. 9, 10, 18, 20; C. Ex. 2, 4; PECO Ex. 1).


4.
The Complainant filed Chapter 7 bankruptcy effective August 4, 2003 (Tr. 6, 7, 17; C. Ex. 2).



5.
The Respondent established a pre-petition and a post-petition account for the Complainant after he notified the Respondent about the bankruptcy (Tr. 17, 18; C. Ex. 2; PECO Ex. 1).  



6.
In accordance with its policy, the Respondent requested a deposit of $265 after the Complainant filed for bankruptcy (Tr. 6, 18; PECO Ex. 1).  



7.
The Complainant refused to pay the $265.00 deposit (Tr. 6, 7, 23; PECO Ex. 1).  


8.
The Complainant filed a previous formal complaint with the Commission, Kenneth A. Fay v. PECO Energy Company, Z-01285317.  A telephonic hearing was held.  By Order, entered January 5, 2004, the Commission adopted the decision of Administrative Law Judge Herbert Smolen which dismissed the complaint without prejudice.  The Complainant could reopen the proceeding when the automatic stay was removed (Tr. 6, 21; PECO Ex. 4).



9.
Prior to the hearing, the Complainant did not make the $235.78 payment due on May 17, 2004 (Tr. 28, 31; PECO Ex. 1). 



10.
The Complainant agreed to pay $235.78 (Tr. 31, 32).



11.
The Bureau of Consumer Services (“BCS”) decision, dated July 9, 2004, required the Complainant to pay $394.00, by August 14, 2004 and then pay a $141.00 budget bill plus $80.00 beginning in September 2004 (Tr. 21, 22; PECO Ex. 2, 5).



12.
The Complainant did not comply with the BCS decision (Tr. 23; PECO Ex. 1). 


13.
After he received a letter from the Ridley School District, the Complainant deducted “the transition charge” from the PECO bills dated June 2004 through December 2004 (Tr. 13; C. Ex. 4).  



10.
Between July 2004 and January 2005, the Complainant made the following payments:

Bill dated
Electric & gas charges
Payment 
     Date

Difference

June 2004
$170.79


$140.79
July 28, 2004

$30.00 

July 2004
$153.70


$127.11
August 30, 2004
$26.59 

Aug 2004
$150.60


$124.39
September 17, 2004
$26.21
Sept 2004
$150.45


$124.27
October 13, 2004
$26.18
Oct 2004
$144.09


$124.86
November 10, 2004
$19.23
Nov 2004
$174.74


$158.25
December 16, 2004
$16.49
Dec 2004
$215.27


$194.89
January 10, 2005
$20.38 
Total 









          $165.08

(Tr. 10, 29; C. Ex. 1; PECO Ex. 1).



19.
The Complainant’s last payment was made on January 10, 2005 in the amount of $194.89 (Tr. 19; PECO Ex. 1).  



20.
At the time of the hearing, the Complainant’s balance was $665.86 (Tr. 20; PECO Ex. 1, 2).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The following facts are undisputed.  The Complainant filed Chapter 7 bankruptcy in August 2003 (Tr. 6, 7, 17; C. Ex. 2).  After the Respondent was notified about the bankruptcy, a pre petition and a post petition account was established for the Complainant (Tr. 17, 18; C. Ex. 2; PECO Ex. 1).  In accordance with its policy, the Respondent requested a deposit of $265 after the Complainant filed for bankruptcy (Tr. 6, 18; PECO Ex. 1).  The Complainant refused to pay the $265.00 deposit (Tr. 7, 23; PECO Ex. 1).  



The Complainant objected to the request for a deposit (Tr. 6, 7).  The Respondent’s witness, Teresa A. Ferrier, a regulatory assessor for the Respondent, testified that the Respondent’s policy is to require a deposit when there is a bankruptcy (Tr. 18).  This policy is based on section 366 of the Bankruptcy law, which reads in pertinent part:
Title 11, Section 366. Utility service 

     (a) Except as provided in subsection (b) of this section, a utility may not alter, refuse, or discontinue service to, or discriminate against, the trustee or the debtor solely on the basis of the commencement of a case under this title or that a debt owed by the debtor to such utility for service rendered before the order or relief was not paid when due.
     (b) Such utility may alter, refuse, or discontinue service if neither the trustee nor the debtor, within 20 days after the date of the order for relief, furnishes adequate assurance of payment, in the form of a deposit or other security, for service after such date.  On request of a party in interest and after notice and a hearing, the court may order reasonable modification of the amount of the deposit or other security necessary to provide adequate assurance of payment.

11 U.S. Code Section 366



In addition, the Commission’s regulations permit cash deposits and provide guidance in determining the amount of the deposit.  The Commission regulation at 52 Pa. Code §56.51 provides as follows:
CASH DEPOSITS

§56.51. Amount of cash deposit.
 (a)  Applicants. A utility may not require a cash deposit from an applicant in excess of the average estimated bill of the applicant for a period equal to one billing period plus 1 additional month’s service, not to exceed 4 months in the case of water and sewage utilities and 2 months in the case of gas, electric and steam heat utilities, with a minimum deposit of $5. 
 (b)  Existing ratepayers. For an existing ratepayer, the cash deposit may not exceed the estimated charges for service based on the prior consumption of that ratepayer for the class of service involved for a period equal to one average billing period plus 1 average month, not to exceed 4 months in the case of water and sewage utilities and 2 months in the case of gas, electric and steam heat utilities, with a minimum of $5. 



It is clear that the Bankruptcy Code and the Commission’s regulations allow a utility to charge a deposit after a customer has filed bankruptcy.  The Complainant has not shown that the $265.00 deposit request violates the Public Utility Code, the Commission’s regulations or the Respondent’s tariff.  The Complainant has failed to sustain his burden on this issue.  Consequently, he is required to pay the $265 deposit.



Ms. Ferrier sponsored PECO Exhibit 1, the post petition account statement for the Complainant (Tr. 16).  The Complainant is a residential electric and gas customer (Tr. 16, 17; C. Ex 2; PECO Ex. 1).  This complaint concerns the Complainant’s post-petition account (Tr. 18; PECO Ex. 1).  Although the Complainant makes monthly payments, the payments are not for the entire amount due (Tr. 10, 29; C. Ex. 1; PECO Ex. 1).  The Complainant testified that he started deducting 18¾ percent of the electric charge from his payments after he received a letter from the school board which indicated that Respondent’s tax case was responsible for the increase in school taxes (Tr. 10, 12; C. Ex. 2).  Although he said that he deducted the transition fee, there is no evidence in the record that the amount that he deducted was equal to the actual transition fee charged by the Respondent.  The Complainant submitted pages from his bills dated October through December 2003 and December 2004 as Complainant’s Exhibit 4.  None of those documents contain an actual breakdown of the charges (Tr. 12; C. Ex. 4).  The Complainant deducted amounts from his bills dated June 2004 through December 2004.  The December 2004 bill indicates that the estimated intangible transition charge is $15.72.  The Complainant deducted $20.38 from his payment (Tr. 12; C. Ex. 4; PECO Ex. 1).  He said that he started deducting this amount from his bill because he believes that these fees should be paid by the shareholders (Tr. 13).  



Transition charges are authorized in the Electricity Generation Customer Choice and Competition Act, Section 2801 of the Public Utility Code, et seq., 66 Pa. C. S. section 2801 et seq.  Pursuant to section 2808 (a), “every customer accessing the transmission or distribution network shall pay a competitive transition charge for the electric distribution company in whose certificated territory that customer is located.”  66 Pa. C. S. §2808(a).  The transition charge can be included on bills to customers for up to nine years after the effective date of the Electricity Generation Customer Choice and Competition Act.  66 Pa. C. S. §2808(b).


It is clear that the Pennsylvania General Assembly has determined that customers should pay the transition charges.  The Complainant has failed to show that the Respondent improperly billed him for these charges.  Therefore, he is required to pay the Respondent for the charges on his bills. 



Based on the record, the Complainant has failed to show that the Respondent billed him incorrectly for any charges on his bill or that the Respondent was not billing him according to its tariff.  Since the Complainant failed to prove that the deposit requested by the Respondent and the transition fees on his bills were incorrect, the complaint is dismissed. 



When the hearing was held, the Complainant was disputing the $265 deposit and charges that he identified as transition fees.  The outstanding balance was $685.86.  The Complainant testified that he did not realize that his bill dated April 2004 was unpaid.  Since he was not contesting that bill, he said he would pay it (Tr. 31, 32).  Subsequently, he provided evidence that he paid $235.78.  Therefore, the amount in dispute is $430.08.  The Complainant is required to pay the $265.00 deposit.  Between July 2004 and January 2005, the Complainant deducted $165.08 from his payments.  The $265.00 deposit and the $165.08 in deductions equal $430.08, the amount in dispute.  In addition, the Complainant is ordered to pay his bills in full by the due date.


On November 30, 2004, Governor Edward G. Rendell signed into law the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacts Chapter 14 of the Code, 66 Pa. C.S. § 1401, et seq.  


In light of Chapter 14, it is not appropriate to order the Respondent to issue a bill to the Complainant equal to the missed consumption payments from the BCS decision in accordance with Claypool v. T.W. Phillips Gas & Oil Co., Z-00248730 (Order entered December 22, 1995), as modified by Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994 (Order entered May 21, 2003). 

Section 1405 Payment Agreements


(D)
Number of Payment Agreements-Absent a change in income, the Commission shall not establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  If a customer has defaulted on a previous payment agreement, a public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C. S. §1405.



There is no evidence in the record that there was a change in income.  Consequently, the Commission cannot establish or order a public utility to establish a second or subsequent payment arrangement since the Complainant has defaulted on the BCS decision.  This is consistent with the Commission’s Implementation Order, entered March 4, 2005.  In that Order, the Commission found that §1405(d) of the Code precludes the Commission from establishing a second payment agreement if a customer has defaulted on a previous payment agreement.  A Claypool catch-up amount is tantamount to a payment arrangement for the missed payments under the BCS decision and is, therefore, barred by Chapter 14.  Lisa Brown v. PECO Energy, Z-01512168 (Order entered May 13, 2005).
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding. 66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).


3.
The bankruptcy law provides for a utility to request a deposit when a customer has filed for bankruptcy.  11 U.S. Code §366.



4.
That the Commission’s regulations provide for utilities to request a deposit from customers.  52 Pa. Code §56.51.


5.
That the Electricity Generation Customer Choice and Competition Act authorizes electric utilities to charge transition fees.  66 Pa. C. S. §2808(a)



6.
That the Complainant failed to sustain his burden of proof. 

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Kenneth A. Fay against the PECO Energy Company at Docket Z-01524569 is dismissed in its entirety.



2.
That the Complainant is responsible for paying the security deposit and the bills rendered by the Respondent.



3.
That the record in this case be marked closed.

Date:  May 27, 2005




___________________________________








Cynthia Williams Fordham







Administrative Law Judge

� 	During the hearing, the Complainant noted that the Respondent requested a $265.00 deposit instead of $465.00 (Tr. 7, 8).


� 	The Respondent did not have an exhibit marked PECO Exhibit 3 (Tr. 23, 38).
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