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Energy Management Systems, Inc.



OPINION AND ORDER

 
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of Eric J. Glazier, et al. 
(Complainant) filed on May 10, 2005, to the Initial Decision of Administrative Law Judge Charles E. Rainey (ALJ) issued on April 20, 2005.  Energy Management Systems, Inc. (Respondent) did not file Reply Exceptions. 
History of Proceeding


On February 12, 2004, the Complainant filed a Formal Complaint against the Respondent alleging that he was overcharged for electric and water services.  On April 12, 2004, the Complainant filed an amendment to his Complaint.  He asserted that the Respondent is a public utility subject to the Commission’s jurisdiction.  He alleged that the Respondent violated Commission regulations by failing to promptly investigate his complaint.  He also alleged that the Respondent had continued to act in bad faith.  
On April 21, 2004, William L. Nutter, the Respondent’s manager,

filed a letter in lieu of an answer to Complainant’s original Complaint.  Mr. Nutter asserted that the Respondent is not a public utility.  Mr. Nutter also denied that the Respondent had overcharged the Complainant.  On May 7, 2004, Mr. Nutter filed a letter in response to the Complainant’s amended Complaint.
On October 13, 2004, the telephonic prehearing conference was held as scheduled.  Complainant appeared pro se and testified.  Mr. Nutter and Gregg Voltz, the president of Respondent, appeared on behalf of Respondent.  Mr. Voltz testified. 
  Because Mr. Voltz and Mr. Nutter are not attorneys, neither was permitted to cross-examine the Complainant.  See 52 Pa. Code § 1.21.

On October 27, 2004, the Complainant submitted a brief on the issue of whether the Respondent is a public utility subject to Commission jurisdiction.  The Respondent retained counsel and on November 1, 2004, submitted a brief in response.  On April 20, 2005, the ALJ issued an Initial Decision dismissing the Complaint for lack of jurisdiction.  On May 10, 2005, the Complainant filed the instant Exceptions.  The Respondent did not file Reply Exceptions.
Discussion
We note that any issue or exception, which we do not specifically address herein, has been duly considered and is denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. P.U.C., 485 A.2d 1217 (Pa. Cmwlth. 1984).
In his Initial Decision, the ALJ reached nine Findings of Fact (I. D. at 2-3) and drew two Conclusions of Law (I.D. at 6).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. 

§ 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990). 


The Complainant excepts to the ALJ’s decision to dismiss his Complaint on the grounds that the Commission lacked jurisdiction.  In his Exceptions, the Complainant argues that the Respondent is a third party billing entity, which was contracted to provide billing services for an owner and manager of real estate.  (Exc. at 4, Exception IV).  Further, the Complainant asserts that the ALJ erred by categorizing the Respondent as a landlord rather than as a third party billing agent.  (Exc. at 4, Exception IV).



To support its position, the Complainant cites the following language from Standards for Electronic Data Transfer and Exchange Between Electric Distribution Companies and Electric Generation Suppliers, M-00960890, F.0015 (Order entered April 14, 2000):


In our view third party billing relates to any entity, other than the EDC or the EGS, which provides only customer billing services.  A third party billing provider would nonetheless be required to hold an EGS license issued by this Commission prior to offering its services within the Commonwealth, but it would not take title to electric energy nor would it serve as an Advanced Meter Service Provider (AMSP).

The Complainant reasons that the Respondent’s role as a third party billing agent for Philadelphia Management Corporation (PMC) places the Respondent under the Commission’s jurisdiction.  As the ALJ ably observed in his decision, the Commission decision that the Complainant cites pertains to business processes/practices and electronic data interchange transactions between electric generation suppliers (EGSs) and electric distribution companies (EDCs) for the purpose of developing a consolidated bill and is not relevant to this discussion.  (I.D. at 5).  
Section 102(1) of the Code, 66 Pa. C.S. § 102(1), provides the definition of a public utility as follows:
“Public utility.”

(1) Any person or corporations now or hereafter owning or operating in this Commonwealth equipment or facilities for:

(i) Producing, generating, transmitting, distributing or furnishing . . . electricity . . . for the production of light, heat, or power to or for the public for compensation.

(ii) Diverting, developing, pumping, impounding, distributing, or furnishing water to or for the public for compensation.
*

*

*
66 Pa. C.S. § 102(1)
(i) and (ii).
The Pennsylvania Supreme Court has held that real estate developers, who supply utility service for compensation to the communities they developed, were not public utilities within the meaning of the Public Utility Code.  Drexelbrook Associates v. Pennsylvania Public Utility Commission, 418 Pa. 430, 212 A.2d 237 (1965) (Drexelbrook Associates).  The Pennsylvania Superior Court has held that owners and managers of real estate, who supply utility service for compensation to their tenants, were not public utilities within the meaning of the Public Utility Code.  Peter Daniels Realty, Inc. v. N. Equity Investors Group, Inc., 829 A.2d 721 (Pa. Super. 2003) (Peter Daniels Realty).  Because real estate developers and owner/managers of real estate do not provide utility service to the indefinite public,
 but only to the communities they developed or to their tenants, they are not public utilities.  Drexelbrook Associates, 212 A.2d at 239-241 and Peter Daniels Realty, 829 A.2d at 724.   

Based on the definition of a public utility articulated in 66 Pa. C.S. 
§ 102(1) and expounded in Drexelbrook Associates and Peter Daniels Realty, the ALJ would not extend the definition of public utility to the Respondent.  In fact, the ALJ opined that the mere meter reading service the Respondent provided did not even rise to the level of the “utility services” that the owner/manager and the real estate developer provided in Drexelbrook Associates and Peter Daniels Realty.  (I.D. at 5-6).  We agree.  

PMC charges its tenants in the University Crossings Apartments for water and electric consumption.  PMC in turn remits payment to the Philadelphia Water Review Bureau and PECO Energy Company (PECO).  The Respondent serves as the meter reader and billing agent for PMC, which charges the tenants of The University Crossings Apartments for water and electricity service.  PMC pays the Respondent a flat fee for its services.  (I.D. at 5).  
In short, the Respondent merely reads the meters and bills the tenants of PMC.  The Respondent does not own or operate equipment or facilities for producing, generating, transmitting, distributing or furnishing electricity for the production of light, heat, or power to or for the public for compensation.  See 66 Pa. C.S. § 102(1).  The Respondent does not own or operate equipment or facilities for diverting, developing, pumping, impounding, distributing, or furnishing water to or for the public for compensation.  See 66 Pa. C.S. § 102(1).  

Additionally, PMC itself does not even own or operate facilities for providing utility service to the public, so the entity for whom the Respondent performs the meter reading and billing services is not a public utility.

Therefore, the Respondent cannot even be classified as an agent for a public utility.  As the Respondent does not meet the definition of a public utility, we cannot exercise jurisdiction over the Respondent.  Because the Respondent is not a public utility, we need not address the merits of the Complainant’s remaining Exceptions.  We dismiss the Complaint for lack of Commission jurisdiction, and the Complainant’s Exceptions are denied; THEREFORE,   
IT IS ORDERED: 
1.
That the Exceptions of Eric J. Glazier, et al. to the Initial

Decision of Administrative Law Judge Charles E. Rainey are denied.  

2.         That the Initial Decision of Administrative Law Judge 
Charles E. Rainey issued on April 20, 2005, is adopted.  
3.         That the Complaint of Eric J. Glazier, et al. against Energy Management Systems, Inc. is dismissed with prejudice for lack of jurisdiction. 
4.
That the Secretary shall mark this Docket as closed.  

BY THE COMMISSION, 

 
 

                                                                              James J. McNulty

                                                                              Secretary

 

(SEAL)

ORDER ADOPTED:  December 1, 2005
ORDER ENTERED:  December 13, 2005
	�	“Et al.” appears to refer to Mr. Glazier’s roommate, Levent Gurgin, at the apartment in question.  However, Mr. Gurgin neither signed the Complaint, nor otherwise participated in this proceeding.  


	�	Testimony was elicited from both parties to obtain pertinent facts and to clarify and narrow the issues.


� 	“Indefinite public” is defined as an unrestricted or open class, in other words the “general” public, as opposed to a special, privileged, or defined class, such as tenants, where the utility use and service is not available to all members of the public.  Drexelbrook Associates, 212 A.2d at 239-240; Overlook Development Co. v. Pennsylvania Public Service Commission, 101 Pa. Super. 217, 225 (1931).  
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