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HISTORY OF THE PROCEEDING


On July 21, 2004, Mr. Sodl (Complainant) filed the above captioned Complaint against PPL Electric Utilities Corporation (PPL, Company or Respondent).  The Complaint alleged:  1) that Mr. Sodl and his wife purchased rental property served by PPL, 2) that the house had two meters, 3) that Mr. Sodl notified the Company that he should be billed for both meters, 4) that, despite inquiries from Mr. Sodl, PPL failed to bill him for one of the accounts, 5) that, when the bill for the second account finally arrived, there was too much usage recorded for a rental unit which was empty, 6) that the Company failed to recognize the need to properly ground the service to the house which resulted in inaccurate bills, 7) that the Commission’s informal decision found foreign load and 8) that the meter in question continued to creep after the power was shut-off.


On August 18, 2004, PPL filed its Answer.  The Answer denied the material allegations in the Complaint.


By Telephone Hearing Notice dated November 9, 2004, this case was assigned to me, and a hearing was scheduled for December 13, 2004.  By Prehearing Order dated November 10, 2004, I advised the parties about how to prepare for the hearing.


The Telephone Hearing was held before me on December 13, 2004.  Mr. Sodl appeared pro se.  He presented testimony on his own behalf and four exhibits which were admitted into evidence.  He also presented the testimony of his mother, as well.  Respondent was represented by counsel who presented testimony from three witnesses and seven exhibits.  The exhibits were admitted.  The transcript contained 112 pages.  The record was closed on December 13, 2004.  No party filed a brief.

FINDINGS OF FACT


1.
At the time of the hearing Mr. Sodl lived at P.O. Box 198, Route 209 South, Gilbert, PA.  Tr. 5.


2.
In August 2003, Mr. Sodl bought a home which was divided into two living units and which was served with two electric meters.  Tr. 6-7.



3.
Prior to the closing Mr. Sodl’s attorney contacted the Company and explained the service should be transferred to Mr. Sodl’s name.  Tr. 7.



4.
On the day of the closing, Mr. Sodl called PPL and requested that the accounts for the home be transferred to his name.  Tr. 7.


5.
Mr. Sodl initially received a bill for only one of the accounts.  Tr. 7.



6.
In March 2004, Mr. Sodl received a disconnect notice from the Respondent for the second account for failure to pay the bill.  Tr. 7.


7.
Mr. Sodl thought the bill for the second account seemed very high for a housing unit which had no tenants.  Tr. 7-8.


8.
Mr. Sodl attributed the high bill to a grounding problem between the pole and the meter.  Tr. 11.



9.
When the breakers for the second meter were shut off, the meter continued to creep forward.  Sometimes the meter would turn backward.  Tr. 11-12.



10.
Mr. Sodl came to the conclusion that the bill for the second unit was too big because he compared it with other properties he owned.  The second unit was small compared to the other properties, but used more power on a monthly basis.  Tr. 12.


11.
At Mr. Sodl’s request, his electrician installed a grounding rod in the system.  However, in Mr. Sodl’s estimation, the rod did not remedy the problem between the pole and the meter.  Tr. 13.


12.
Sodl Exhibit 1 was a letter dated November 9, 2004, which was the Hearing Notice.  Tr. 14.  Sodl Exh. 1.



13.
Sodl Exhibit 2 was letter-memorandum dated July 17, 2004, which was his formal Complaint to the Commission.  Tr. 14-15.  Sodl Exh. 2.



14.
Sodl Exhibit 3 was a bill from Anderson Electric Company, dated May, 9, 2004.  Tr. 15.  Sodl Exh. 3.



15.
Sodl Exhibit 4 was a chart showing billing information for both meters.  The left side showed the disputed account.  Tr. 15-16.  Sodl Exh. 4.


16.
The property in question was originally built as a house with a living room/kitchen, a bedroom, two rooms and a bathroom.  There was a basement under this portion of the home.  At a later time the porch was converted to great room with a fireplace and an addition was placed on the other side of the great room.  The addition had a living room, a tiny kitchen, a bedroom and a bathroom and lighting.  There was a workshop under the addition.  One well and pump served both units.  However, the pipes to the occupied unit were broken, so no water was supplied.  The well supplied a 25 gallon hot water heater to the empty unit.  The electric, baseboard heat in the empty unit was set at 60 degrees to avoid having the pipes freeze in the winter.  The home had storm windows and insulation in the walls and ceiling.  Tr. 16-23, 37.  


17.
Mr. Sodl’s son lived in the occupied unit and used the empty unit to bathe.  The occupied unit was not heated with baseboard heat.  Tr. 19, 21.


18.
When Mr. Sodl turned off all of the breakers feeding the disputed (unoccupied) meter (#83557777) in late winter/early spring, the meter continued to turn slowly.  Tr. 23-26.  Sodl Exh. 4.



19.
When Mr. Sodl turned off the breakers which only fed the heating units for the disputed meter (#83557777) in late winter/early spring, the meter continued to turn rapidly.  Tr. 23-26.  Sodl Exh. 4.



20.
When Mr. Sodl turned off the breakers feeding the heating units and other portions of the unoccupied home in late winter/early spring, the meter (#83557777) would also spin backward.  Mr. Sodl believed that the backward spin was a result of power being drawn from the pole.  Tr. 23-26.  Sodl Exh. 4.


21.
When Mr. Sodl turned off all of the breakers feeding the occupied portion of the house, the meter (#84595853) stopped.  Tr. 26.


22.
When Mr. Sodl turned on all of the breakers feeding the occupied portion of the house in sequence, the meter (#84595853) started moving slowly as the breakers were set to the on position.  Tr. 26-27.  Sodl Exh. 4.


23.
In the occupied portion of the house there were the following electric appliances: a refrigerator, a stove and (during the 2003-2004 winter) an electric fireplace.  The fireplace did not provide enough heat for his son during the winter.  In April 2004, the fireplace was replaced with a kerosene heater.  Tr. 27-28.



24.
On March 22, 2004, Mr. Sodl received a notice from the Company that Mr. Atkinson, Jr. (son of the prior owner) wished to discontinue service to the unoccupied side of the home, effective March 22, 2004.  Tr. 30-31.


25.
Mr. Sodl called PPL on March 22 or the day after in response to the notice.  At that time PPL personnel told him the house was served by one meter.  Tr. 31-32.  PPL Exh. 6.


26.
Mr. Sodl called PPL to request a second bill for the property on September 15, 2003.  Shortly thereafter, as requested by Company personnel, Mr. Sodl provided a meter number for the second account.  He was informed that PPL could still not locate the account.  Tr. 32-35.  PPL Exh. 2.


27.
After receiving the back bill for the second account, Mr. Sodl called PPL in March 2004 to challenge the size of the bill.  Tr. 35.



28.
During a subsequent property inspection, Mr. Sodl was informed that there was a wiring problem concerning the fact that the well pump was being charged to the unoccupied account only.  Tr. 36, 69-70, 72, 91.  PPL Exhs. 4 and 7.


29.
Initially, Mr. Sodl was not offered a payment arrangement for the back bill.  However, at some point the Company made that offer.  Tr. 37.



30.
Mr. Sodl noticed that the disputed account for the unoccupied part of the house had a higher bill than the occupied portion.  Tr. 37.


31.
PPL Exhibit 3 was an account activity statement.  It showed a normal weather trend where the bills went up in the winter months and came down in the warmer months.  Tr. 38-40, 42-43.  PPL Exh. 3.



32.
By letter dated April 22, 2004, Respondent notified Mr. Sodl that its inspection showed that the well pump and a 500 watt baseboard heater in the occupied portion of the house were wired to the meter for the unoccupied portion of the house.  Tr. 41-42.  PPL Exh. 7.


33.
Upon subsequent investigation by Mr. Sodl’s electrician, Mr. Sodl learned that, although an electric space heater had a wire going towards the wrong box, it was never connected to the disputed meter.  Tr. 42.



34.
In situations when the main breaker for a home is opened, an electric meter may continue to spin slowly or creep forward or backward because it is still energized from the line.  The meter will stop when two holes in the meter disk are aligned under magnets in the meter.  Tr. 60-62.


35.
On April 14, 2004, PPL sent Mr. Kevin George and another representative to the Sodl property to investigate a high bill complaint and a foreign wiring issue.  Tr. 65-66.


36.
Mr. George described the home as a raised ranch over a garage, split down the middle into two separate and distinct living quarters with a meter on each side.  Tr. 66, 91.  PPL Exh. 4.


37.
Both meters were tested and operated accurately within the range approved in the Commission’s regulations.  Tr. 67.



38.
The baseboard electric heater in the bathroom of the occupied side of the home was connected to the meter for the unoccupied side.  Tr. 68-70, 72.  PPL Exh. 7.


39.
PPL Exhibit 7 was the PPL foreign load/customer contact checklist which was prepared on April 14, 2004.  Tr. 70.  PPL Exh. 7.



40.
Foreign load was present (due to the water pump and bathroom heater), but not a problem because both bills were in Mr. Sodl’s name.  Tr. 72.  PPL Exh. 7.


41.
Mr. George did not observe a grounding problem at the home.  Tr. 72-73.



42.
Mr. George opined that use of lighting, baseboard heat and a 25 gallon hot water heater on the vacant side were enough to justify the unit’s monthly bill received by Mr. Sodl.  Tr. 75-76, 80.


43.
PPL Exhibits 2, 4 and 6 were spreadsheets which the Company kept for the three accounts in question.  Tr. 82-83.



44.
PPL Exhibit 2 was the spreadsheet for account number 30291-22015 and assigned to Mr. Sodl.  It showed that he called for service on September 2, 2003 to connect service.  On September 15, 2003, Mr. Sodl called about 2 meters.  The PPL staff asked him to provide the meter number for the second meter and call back.  There is no indication that he returned the call.  Tr. 83-84.  PPL Exh. 2.



45.
PPL Exhibit 6 was the spreadsheet for account number 30091-22000.  This account was established for the customer (Mr. Atkinson) prior to Mr. Sodl.  It showed that a bill for this account was returned by the Post Office.  Thereafter, the Respondent sent out a ten day letter to the residence on March 22, 2004.  In response, Mr. Sodl contacted PPL on March 23, 2004.  As a result of the call from Mr. Sodl, a new account was established in his name.  An investigation was ordered at that time because Mr. Sodl explained that the whole home was wired to only one meter.  Tr. 85-87.  PPL Exh. 6.



46.
PPL Exhibit 4 was the spreadsheet for account number 30091-22019.  The account was assigned to Mr. Sodl.  This account was established on March 23, 2004, in response to his call and the ten day letter.  It showed that Mr. Sodl called on April 8, 2004, and claimed there was only one meter for the home.  According to the Company records, Mr. Sodl was offered a special payment agreement to pay the back bill and informed about the cost analysis and the foreign wiring findings and meter tests.  Tr. 87-91.  PPL Exh. 4.


47.
PPL Exhibits 1, 3 and 5 were account activity statements related to the Sodl property.  Tr. 91-92.  PPL Exhs. 1, 3 and 5.



48.
PPL Exhibit 1 was the statement for account number 30291-22015 which was assigned to Mr. Sodl.  This account was for the occupied side of the house.  Tr. 92.  PPL Exh. 1.



49.
PPL Exhibit 3 was the statement for account number 30091-22019 which was assigned to Mr. Sodl.  The account was for the unoccupied side of the house.  At the time of hearing the balance on the account was $468.14.  Tr. 92-93.  PPL Exh. 3.



50.
PPL Exhibit 5 was the statement for account number 30091-22000 which had been assigned to Mr. Atkinson.  It showed that, after Mr. Sodl explained that he was in possession of the premises starting in September 2003, the bills to Mr. Atkinson were cancelled.  Tr. 93.  PPL Exh. 5.


51.
If a customer called the Company and inquired about two accounts (but did not have the account number for the second account), PPL would not be able to record the information about the second account because there would be no number to associate with the comments.  Tr. 95-97.


52.
Mr. Sodl regularly paid the undisputed portions of his bill (at a minimum) for the unoccupied unit.  Tr. 97.  PPL Exh. 3.



53.
Mr. Sodl called Respondent to inquire about the bill for the second meter.  However, because he may not have supplied the correct account number or may not have supplied an account or a meter number, the receipt of his comments would not have been recorded on the PPL electronic system.  Tr. 7, 98-100.



54.
If Mr. Sodl called the Respondent and provided the correct meter number, the Company system would have been able to identify the correct account.  Tr. 100-102.  PPL Exh. 6.



55.
The usage recorded on both accounts followed the normal pattern of increasing during the winter heating months and decreasing during the summer months.  Tr. 106‑107.  Sodl Exh. 4.
DISCUSSION


As the proponent of a rule or order, Mr. Sodl had the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



To establish a sufficient case and satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den. 602 A.2d 863 (1992).  That is, a complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993).   2 Pa. C.S. §704.  More information is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

When the complaint alleges a high-billing dispute, a complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility places testimony into the record to rebut a complainant’s prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.
The Commonwealth Court has recently interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm'n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 [emphasis supplied].  Finally, where the Commission has dismissed the complaint because the customer has failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236. (Footnotes omitted.)

Milkie v. PA Public Utility Comm’n, 768 A.2d 1217, 1219-1220 (Pa. Commw., 2001).

Having reviewed the testimony, exhibits and the prior case law, I find that I agree with PPL.  At the Hearing in this case Mr. Sodl limited his Complaint to alleged high billings for the months of September 2003 through March 2004 for the unoccupied unit.  Complainant failed to present even a prima facie case of over billing by the Company.  In other words, Mr. Sodl failed to bear his burden of proof that PPL’s bills rendered to him for service in the months in question were not correct.
As would be expected in the colder winter months of 2003 - 2004, Mr. Sodl’s use of electricity for heating increased and so did his bills.  Because Complainant had not owned the home during a previous winter heating season, it is impossible to make any comparison regarding previous billing history.  Quite simply, there was no relevant previous billing history.  There was nothing in the record to support any conclusion that Mr. Sodl’s electric bills were abnormally high for the disputed months.  

Mr. Sodl argued that other properties he owned in the area were electrically heated and did not cost as much as the unit in question.  While I understand his position, I cannot accept it. The Waldron case does not use a comparison to other properties as the legal standard.  Instead, it uses a comparison of previous usage at the same property to establish a norm from which to judge the disputed bills.  As a matter of law, the comparison Mr. Sodl wanted to make was not useful.
In addition, I note that PPL presented uncontradicted evidence that Mr. Sodl’s unoccupied unit had the potential to use all of the electricity for which he was billed during that period.  That conclusion was based upon a survey of his household appliances which included baseboard electric heat, a 25 gallon electric hot water heater and lighting.

I understand Mr. Sodl’s concern that there was meter creep after the main breaker for the unoccupied unit was opened.  However, Mr. Croll, a Company senior engineer, explained that meter creep – forward or backward – was not unusual.  Further, he explained that the creep would stop when the disk aligned itself with a break in the magnetic field within the meter.  I find that this testimony successfully rebutted the Complainant’s position and was not challenged in Mr. Sodl’s rebuttal comments.


I find that Mr. Sodl was diligent in his efforts to notify PPL that the second account (for the unoccupied unit) should be switched to his name.  He was understandably frustrated that he called the Company on occasion, provided the meter number and was informed that PPL representatives could not find the account.  Only the fact that the former owner (not surprisingly) refused to pay the bill for the unoccupied unit prompted the Respondent to find the account in March 2004 and to send a ten day suspension letter to an address which Mr. Sodl received and to which he responded immediately.  While I’m not pleased with PPL’s record keeping format, I note that it ultimately redounded to the Complainant’s advantage.  Counsel for the Company specified that it was satisfied with the repayment arrangement from the Bureau of 

Consumer Services (current bills plus $50.00 per month).  Tr. 106.  


Mr. George, one of the Company witnesses, testified that the meter for the unoccupied side of the house was carrying a foreign load.  More specifically, the baseboard heater for the bathroom on the occupied side was wired to the meter on the unoccupied side, as was the well pump.  While that may have been important information in the event there was a tenant in each unit, I find the question of foreign load was moot.  PPL agreed because both meters were registered in Mr. Sodl’s name.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  Public Utility Code, 66 Pa. C.S. §701.
2.
Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding was upon Complainant.

3.
When a complaint alleges a high billing dispute, a customer’s burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).
4.
Mr. Sodl failed to present any evidence of over billing by PPL for the months of September 2003 through March 2004.

5.
Failure by Mr. Sodl to make even a prima facie case warrants dismissal of the Complaint.
6.
Mr. Sodl failed to bear his burden of proof that the Company’s bills rendered to his unoccupied unit for service in the winter months of 2003 – 2004 were not correct.

ORDER


NOW THEREFORE,



IT IS ORDERED:

1.
That the Complaint of Steven Sodl against PPL Electric Utilities Corporation at Docket No. C-20043409 is dismissed for failure to bear his burden of proof.



2.
That Steven Sodl is hereby directed to pay PPL Electric Utilities Corporation on his billing due date his current bill plus $50.00 monthly on his arrearage until the balance due is liquidated. 



3.
That, as long as Steven Sodl keeps the payment schedule stated in this order, PPL Electric Utilities Corporation is enjoined from suspending or terminating Mr. Sodl's electric service except for valid safety or emergency reasons.



4.
That, as long as Steven Sodl keeps the payment schedule stated in this order, PPL Electric Utilities Corporation shall not assess late payment or finance charges against him.



5.
That, if Steven Sodl fails to keep the payment schedule stated in this order, PPL Electric Utilities Corporation is authorized to suspend or terminate Mr. Sodl's electric service in accordance with the Commission's regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

6.
That the record of Steven Sodl versus PPL Electric Utilities Corporation at Docket No. C-20043409 shall be marked closed.
Date:
May 31, 2005



















Louis G. Cocheres









Administrative Law Judge
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