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INITIAL DECISION
Before

Ky Van Nguyen

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On August 2, 2004, Hikmat and Hashem Omar (the Complainants) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainants essentially alleged that the Respondent had terminated service to them even though they had paid their bill, and that the Respondent had used foul language in front of their customers.  The Complainants asked that the Respondent issue a letter of apology to them.


On August 31, 2004, the Respondent filed an answer.  It terminated service to the Complainants on September 11, 2003 because they did not make a past due amount on their account and that the Complainants’ payment was sent too late to be credited to the account before termination.  It also stated that it interviewed its representatives who terminated the service and that they did not recall the incident because they conducted many field visits in the course of their employment.  


On March 31, 2005, a hearing on the complaint was held.  At the hearing, the Respondent was represented by Lisa Lutz, Esquire; the Complainants by Dennis George, Esquire.


The record was closed on March 31, 2005.

FINDINGS OF FACT


1.
The Complainants are commercial customers of the Respondent and take service at 5147 Germantown Avenue, Philadelphia, Pennsylvania (N.T. 6; PECO Exhibit 1).



2.
The Complainants operate a restaurant at this address and have been a Respondent customer since January 2003.  The restaurant has 40 seats (N.T. 6, 7, 25).



3.
For the period between June 27, 2003 and July 27, 2003, the Complainants’ bill was $1,448.53 which included a past due amount of $770.05 and a current charge of $702.74.  They did not pay this bill which was due on August 21, 2003 (N.T. 41-43; PECO Exhibit 1).


4.
On September 11, 2003, late in the afternoon, the Respondent received the Complainants’ check of $751.94.  This check was processed to the Respondent’s bank in the evening but was later cancelled by the Complainants (N.T. 40, 43-45; PECO Exhibit 1 and 2).  


5.
The service to the Complainants was terminated on September 11, 2003 at 10:49 a.m.  Before the termination, the Respondent gave a 72-Hour Shut Off Notice on September 8, 2003 for the past due amount of $770.05.  The Notice indicated that the Notice was left at the glass door of the property after the Respondent had contacted somebody.  The service was restored the next day, September 12, 2003 at 9:40 a.m. (N.T. 45-49; PECO Exhibit 3).


6.
The Respondent and Commerce Service, Inc. (CSI) have a contract by which CSI collects money for the Respondent from delinquent accounts (N.T. 56, 57).


7.
On September 11, 2003, a CSI employee, Bryant Hampton, came to the Complainants’ restaurant to collect a past due amount.  Another CSI employee was outside the restaurant to watch their truck (N.T. 57-60).



8.
Bryant Hampton’s duty is to try to get a payment or to interrupt temporarily a customer’s service.  First, he introduces himself to a customer and tells the customer the purpose of his visit.  Usually, a customer would say the customer already made a payment or put it in the mail.  He then calls his dispatcher to check if the payment was made.  This was the procedure Mr. Hampton followed at the Complainants’ restaurant (N.T. 60-62).



9.
After checking with his dispatcher and after Mr. Hampton did not get a check from the Complainants, he radioed out to the other CSI employee to bring in tools for disconnecting the service.  He met this employee half way to get the tools and tried to exit the property immediately because of the hostility after the disconnection (N.T. 62, 64-67).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainants, as the parties seeking relief, have the burden of proof.  In the context of a dispute such as this, the Complainants have the burden of proving by a preponderance of the evidence that the Respondent terminated service even though they had paid the bill and that the Respondent’s representatives had used foul language in their restaurant.  


Complainant Hashem Omar testified that on September 11, 2003, the Respondent terminated service to the Complainants even though they had paid the bill and that, as a result of this shut off, the Complainants lost thousands of dollars’ worth of food.


The Respondent testified that on September 11, 2003, it did terminate service to the Complainants for nonpayment of bills, but that it did so with a written notice of discontinuance of service.  The notice was left at the glass door of the property on September 8, 2003 and a Respondent Representative had made a personal contact with “somebody” at the premises.  The Respondent did give the description and functions of this “somebody” at the restaurant.  After the Complainants met the full restoration payment on September 11, 2003, i.e. payment of a past due amount ($770.05) and a reconnection fee ($60), the Complainants’ service was restored at 9:40 a.m. on September 12, 2003.


From the testimony above, it appears that the Respondent violated 66 Pa. Code §1503, which applies to all customers, residential and commercial alike, when it terminated service to the Complainants.



In part, Section 1503 above provides as follows:

    (b)   Personal contact before service discontinued. – Except when required to prevent or alleviate an emergency as defined by the commission or except in the case of danger to life or property, no public utility referred to in subsection (a) shall discontinue, and the commission shall not authorize, such a public utility to discontinue, except upon request of a customer, for nonpayment of charges or for any other reason, the rendering of service without personally contacting the customer at least three days prior to such discontinuance, in addition to any written notice of discontinuance of service.  Personal contact shall mean:
    (1)   contacting the customer by means other than writing; or

    (2)   contacting another person whom the customer has designated to receive a copy of any notice of disconnection; or

    (3)   if the customer has not made such designation, contacting a community interest group or other entity, including local police departments, which have previously agreed to receive a copy of the notice of disconnection and to attempt to contact the customer; or

    (4)   if the customer has not made such designation and no such community interest group or other entity has previously agreed to receive a copy of the notice of disconnection, contacting the commission or such other local government unit as the commission shall, by rule or regulation, designate.



These provisions are phrased in mandatory, not directory, terms.  They require that, at least three days before a discontinuance of service and in addition to a written notice of the discontinuance, a public utility must personally contact a customer.  These provisions define “personal contact” as contacting the customer by means other than writing; or contacting another person whom the customer has designated to receive a copy of any notice of disconnection; or contacting a community interest group and local police departments, which have previously agreed to receive a copy of any notice of disconnection for the customer; or contacting the Commission in the absence of a community interest group.


Here, the record shows a copy of the notice of disconnection was served by leaving the notice on the glass door of the Complainants’ restaurant.  Though the notice server did have a contact with “somebody” at the premises, the Respondent could not tell whether this “somebody” was the person whom the Complainants had designated to receive a copy of the notice of discontinuance.  Obviously, such a service did not satisfy the requirements above.  No “personal contact,” as the terms are defined by the Code, was ever made with the Complainants at least three days before the September 11, 2003 termination of service.  Nor was this “somebody” the person whom the Complainant has designated to receive a copy of the shut off notice.  Finally, the manner in which the Respondent served the termination notice indicates that the Respondent did not take these provisions seriously.


For the violation above (it terminated service without prior notice and without prior personal contact), I will impose a civil penalty of $1,000.


About the Complainants’ liability claims – claims for damages and losses of business – the Commission lacks jurisdiction to grant such claims.  It cannot order the Respondent to reimburse the Complainant for any damages that may have occurred.  Nagy v. Bell Telephone Co., 292 Pa. Superior Ct. 24, 436 A.2d 701 (1981).  The Complainant should pursue them in a court of general jurisdiction.


About the Respondent representatives’ using foul language, in Cefalo v. Pennsylvania Gas and Water Company, 69 Pa. PUC 265, 269 (1989), the Commission held that rude, debasing conduct on the part of a public utility’s employee directed at a ratepayer violates the Public Utility Code and is subject to penalty.



Complainant Hashem Omar asserted that when in his restaurant, the Respondent representatives had used foul language in front of his customers, his wife and kids.



Complainant Hashem Omar did not produce any competent evidence, testimonial or documentary, in support of his position.  His testimony was of a general nature, and contained only assertions.  No matter how honest and strong his assertions are, they cannot form a basis for a finding in his favor.  “Mere bald assertions, personal opinions or perceptions do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).


For the reasons above, I conclude that the Complainant did not carry their burden of proof that the Respondent had used rude and debasing language, making it incompatible and irreconcilable with its duty to provide reasonable service to the public.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The Respondent violated the Public Utility Code, 66 Pa. Code §1503, in that it terminated service to the Complainants without a prior notice to, and without prior personal contact with, the Complainants.



3.
The Complainants did not show that the Respondent had used rude and debasing language which is incompatible and irreconcilable with its duty to provide reasonable service to the public.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Hikmat & Hashem Omar against PECO Energy Company at Docket Number C-20043483 is sustained in part.



2.
That the Respondent shall refund to the Complainants the reconnection fee of $60, the amount the Complainants are compelled to pay as a result of the Respondent’s violation of the Public Utility Code on discontinuing service.



3.
That the Respondent shall pay a civil penalty of One Thousand Dollars ($1,000) as provided for in Section 3301 of the Public Utility Code, 66 Pa. C.S. §3301, by certified check or money order within twenty (20) days after service of the Commission’s Order, to:




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265



4.
That the Respondent cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §1503.

Date:

May 27, 2005



____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	   (a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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