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HISTORY OF THE PROCEEDING



On October 16, 2003, Juanita Green (Complainant or Green) filed a formal complaint (Complaint) against PECO Energy Company (PECO or Respondent) alleging that her bills are too high.  The Bureau of Consumer Services (BCS) issued a decision on Complainant’s informal complaint at BCS No. 1419131.  On November 24, 2003, Respondent filed an answer denying the material allegations in the Complaint.



The case was in Mediation Review until February 5, 2004.



Priya Sankar, Esq., withdrew her appearance, and Anthony Kanagy, Esq. entered his appearance on behalf of PECO on May 5, 2004

A Prehearing Order that advised the parties of applicable procedural rules was issued.  This case was assigned to me pursuant to 52 Pa. Code §56.174.

By Hearing Notice dated May 20, 2004, the parties were notified that an initial telephone hearing in this case was scheduled for July 13, 2004 at 2:00 p.m.  The hearing was convened but then continued because Complainant was in the hospital.  A short transcript of 14 pages was created.  No references are made to this transcript in the initial decision.
On October 26, 2004, Anthony D. Kanagy withdrew his appearance and Lisa A. Lutz entered her appearance on behalf of PECO.
The hearing was rescheduled and held by telephone on November 3, 2004.  Complainant appeared pro se and testified.  Lisa A. Lutz, Esquire appeared on behalf of Respondent, presented the testimony of Victor Saldana, a high bill consultant, and Renee Tarpley, a regulatory assessor, for Respondent, and introduced four exhibits, which were admitted into evidence.  A hearing transcript of 82 pages was created.
At the close of the hearing, the record was held open for a further meter test to be done.

By letter dated November 11, 2004, Ms. Lutz notified the ALJ that on November 8, 2004, PECO field personnel had contacted Ms. Green to set up an appointment within a two hour period later that day, but that Ms. Green had refused the appointment and demanded an appointment at an exact time.  PECO personnel could not do that, but offered to call Ms. Green to tell her exactly when they would arrive, and actually made such a call.  However, Ms. Green still refused the appointment.  Ms. Lutz requested that the record reflect this transaction, and that the record be closed.

By letter dated November 18, 2004, the ALJ requested that PECO prepare the information in the letter as an exhibit with a supporting affidavit, and submit it for the record.  By letter dated November 29, PECO complied with this request, submitting proposed PECO Exhibit No. 5 with a supporting affidavit.
By Order dated December 2, 2004, the ALJ notified both parties that Ms. Green had ten (10) days from the date of the Order to submit written objections, and that if she did not, the exhibit would be admitted.  Green did not submit any objections.

The ALJ received the hearing transcript on November 23, 2004, but the record should be considered closed after admission of PECO Exhibit No. 5, on December 17, 2004.
FINDINGS OF FACT


1.
The complainant is Juanita Green who resides at 5420 Regent Street, Philadelphia, PA 19143.  She is a Residential Electric CAP Rate customer of PECO.  PECO 1



2.
The respondent is PECO Energy Company which is a corporation that provides electric service for compensation in Pennsylvania.



3.
Victor Saldana is employed by PECO as a high bill consultant.  He has been so employed for about 12 years.  He performs field investigations at customers’ properties in response to high bill complaints.  He performed a field visit to Green’s property on February 22, 2002.  Tr. 16-18



4.
He found that Green had the potential to use the electricity for which she was being billed.  He tested the meter, and it passed for accuracy.  He found that the temperature in the house was actually 80 degrees, even though the thermostat was set for 70 degrees, and advised Green that there was extra cost for the circulator to work to heat the home to 80 degrees.  Tr. 19-20; PECO 3 at 2



5.
Renee Tarpley is employed by PECO as a regulatory assessor, and has been so employed for 6 years.  She is responsible for reviewing formal and informal complaints filed against PECO by its customers, and had reviewed and become familiar with Green’s account in the course of her duties.  Tr. 35-36



6.
At the time of the hearing, Green’s balance was $341.31.  She was not on a budget plan, and was being billed for actual usage.  Tr. 37.  Her most recent payment to PECO had been made on October 6, 2004 in the amount of $100.00.  PECO 1 at 4.


7.
Green has participated in three payment agreements with PECO, and she has kept all three.  PECO 2; Tr. 37-38



8.
At the time of the hearing Green was a CAP Rate customer, and received a 50% discount on the first 500 kWh of her consumption each month.  Tr. 42


9.
Green pays on her bill regularly, but often does not pay her bill in full.  Tr. 41-42


10.
PECO credited a Matching Energy Assistance Fuel grant for Green’s account in February 2004.  The grant was for $223.48, and PECO matched it with $223.47, for a total of $446.95.  Green also paid $70.54 that month, so the total payment was $517.19.  Tr. 43; PECO 1 at 3 of 4.  


11.
Green’s January balance was $499.70, so this payment should have covered that and provided a credit to be carried forward of $18.29.  Green’s February bill was $74.90, but the amount requested was $57.11, so perhaps the credit was given to her although no credit was shown.  Green paid that bill in full, and also paid her March bill in full by the due date which was April 6, 2004.  PECO 1 at 4


12.
Green thought that her bill had been paid down to zero so she could go on the budget.



13.
After the April payment, Green did not make another payment until July, and even though she paid $300.00 between July and October, she still had accumulated a balance of $341.31.  PECO 1 at 4



14.
Green’s sole income is $400.00 a month which her aunt pays her to take care of her.  Tr. 51-52.  She did previously receive SSI disability, but it was cut off because she is not eligible.  She does receive food stamps.  She does not get a check from Welfare, but she does get some medical assistance.  Tr. 53


15.
Green has cirrhosis of the liver, and she has a bleeding problem.  She is in and out of the hospital frequently, she stated “at least every month for the last two years.”  Tr. 53.  She frequently has to get blood transfusions.



16.
A PECO customer can be enrolled in the CAP Rate Program and also be on the budget program at the same time.  Tr. 69-70



17.
An initial hearing was held on this case on November 3, 2004.  At this hearing, Juanita Green testified that she was not satisfied with the meter test that PECO had previously conducted at the property where she lives.  She wanted to have another meter reading and check for accuracy.  



18.
By letter dated November 11, 2004, PECO notified the ALJ, with a copy to Green, that it had tried to arrange to conduct the meter check, but that Green had refused the test because PECO offered her a two hour time span for the appointment, and Green demanded an exact time appointment.  PECO did not change its time-span offer, but offered to and did call Green when it was close in time to arriving at Green’s house.  She refused the visit because she had not been given the kind of appointment she wanted.  PECO suggested in its letter to the ALJ that this should be sufficient, and that the record should be closed without further evidence.  



19.
By letter dated November 18, 2004, with a copy to Green, the ALJ requested that the information be provided to her with a supporting affidavit so that she could admit the information as an exhibit.


20.
By letter dated November 29, 2004, with attachments, with a copy to Green, Counsel for PECO has submitted proposed exhibit PECO 5, and requested that it be admitted to the record.  The exhibit consists of the letter of November 11, 2004 with an attached affidavit and verification.  


21.
By Order dated December 2, 2004, the ALJ ruled that unless Green objected in writing to the admission of this exhibit within ten (10) days of the date of the Order, the ALJ would admit PECO Exhibit 5 to the record.  Green did not object.
DISCUSSION


The allegations of this complaint fall under Sections 701, which authorizes the filing of complaints, and 1501, which requires that service be reasonable and adequate, of the Public Utility Code (Code), 66 Pa. C. S. §§701 and 1501.  The term “service” is clearly broad enough to include the billing and collection practices of a public utility, including PECO.  66 Pa. C.S. §102.


As the complainant, Juanita Green has the burden of proof to show that PECO broke the law or the Commission’s regulations or disobeyed a Commission Order in billing her or collecting from her.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  



The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron).



In addition to determining whether Complainant has satisfied its burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



With the passage of the Responsibility Utility Customer Protection Act (the Act, Chapter 14), effective by its terms on December 14, 2004, codified at Sections 1401, et seq. of the Public Utility Code (Code), the Commission has restrictions on its authority, and additional specific standards to apply, so long as this action does not amount to retroactive application.  Generally, if a new statute is applied to procedural matters in open and pending proceedings, this is not viewed as harmful retroactive application.  If the statute is applied so as to alter vested rights, then this application is prohibited, and /or viewed as unconstitutional.  34 P.L.E., Statutes§160.  The Commission has ruled that a payment arrangement is a privilege, not a right.  See Mandell v. Duquesne Light Company, Docket No. C-20030234 (Order entered 3/17/04).  See also: Ransom v. Bell Atlantic-Pennsylvania, Inc., Docket No. F-00297903 (Order entered 10/4/96); Finney v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00967825 (Order entered 9/10/96); Baer v. PP&L, Docket No. Z-00283836 (Order entered 8/14/96).  Moreover, a payment arrangement does not change the basic obligation of a customer to pay for the utility service he or she consumes.



Therefore, applying Chapter 14 requirements in cases where a payment arrangement exists, but is in default, in proceedings that began before the Act was passed and became effective, but are still open and pending, should be acceptable.  In this case, PECO does not want a payment arrangement.  It wants Green to pay off her balance in a lump sum, and then continue to pay her bills as they come due.  Green had been trying to reduce her balance to zero so she could go on the budget plan.


In several recent Opinions, the Commission, noting that the Act became effective on December 14, 2004, stated that it was guided in its decisions by the applicable provisions of Chapter 14 without ruling directly on retroactive application of the statute.  Stacy Steadman v PECO Energy Company, C-20042529, Opinion and Order entered February 7, 2005 (Steadman) at 4; Marie Jackson v Philadelphia Gas Works, C-20031729, Opinion and Order entered February 4, 2005 (Jackson) at 4-5.  Some ALJs have applied Chapter 14 in hearings on ability-to-pay appeals before them because the hearings are de novo proceedings convened after December 14, 2004.  E.g., Deborah Lepley v. the Peoples Natural Gas Company, d/b/a Dominion Peoples, Z-01630150 (Lepley); Kamilah Nichols v. Duquesne Light Company, Z-01699804 (Nichols); Denise B. Pontious v. West Penn Power, Z-01665213 (Pontious).  ALJ Colwell ruled that the Commission retains jurisdiction under the Act, but is limited as to the relief it grant.  Doris Rudicelle v. Columbia Gas of PA, Inc., C-20043504, ID dated April 9, 2005.


Section 1405(C), which prohibits the Commission from setting payment arrangements for customers on customer assistance programs does apply here.  In a recent Opinion and Order, where the Complainant was a CAP Rate Customer, the Commission applied this section and did not set a payment agreement, nor did it allow setting a catch-up amount, which it ruled was tantamount to setting a payment arrangement.  Lisa Brown v. PECO Energy Company, Z-01512168, Opinion and Order entered May 13, 2005.  



Therefore, although the ALJ took evidence on Green’s income and expenses and medical condition, which is severe, she will not discuss these as they might relate to a payment agreement, because she is without authority to set a payment arrangement in this case.


The Commission does have authority to act on Green’s allegations that she believes that her bills are too high, and that her meter is reading incorrectly.  Malcolm Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980) (Waldron).  She wanted to be able to challenge the conclusions of Victor Saldana.  She wanted another field investigation of her meter.  She believes that there is something wrong with her meter.  Tr. 79.  In fact, she wants to have another meter installed.  Tr. 74.  She believes that if a new meter is installed, and reads differently than her present meter, she will be able to prove her allegations.


She testified that she had the problem with her heater fan fixed last year in February.  Tr.66.  She also testified that she had to get a private contractor to fix her gas heater and put in a new thermostat, and the charge is $591.00, and she cannot afford to pay for this out of pocket.  Tr. 78.  Saldana had recommended these repairs.  PECO Ex. 3; Tr. 19-20. 


Green attempted to challenge Saldana’s conclusions about potential for usage by cross-examination.  Tr. 27-33.  For instance, she queried if he included her air conditioners on winter usage but he had not.  Tr. 27, 30



Green did not present any credible evidence that there is something wrong with her meter.  She testified that her bills could not be that high.  She did not bring any bills with her, and did not have a specific bill to point to.  She did point out that PECO had a witness on this subject, and that she did not.  It is indeed difficult for a customer to challenge PECO’s technical witnesses.  Unfortunately, Green did not raise a credible challenge on this record.  She could have, but did not present circumstantial evidence as to her use that would contradict or undercut the meter accuracy testimony.  Robert H. Milkie v. Pa. PUC, 706 A.2d 1217 (Pa. Commwlth. 2001) (Milkie).


At the close of the hearing, we arranged to have PECO conduct another field visit, and she agreed.  Yet when the day came, Green did not cooperate because she could not have a specific time appointment.  She was at home, because PECO employees called her one-half hour before their arrival time at her house, and she still refused the field visit.  PECO 5.  Therefore, I have no choice but to rely on PECO’s meter evidence in the record.



Green’s complaint must be dismissed.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter, but has limited authority to act or grant relief.  66 Pa.C.S. §§701, 1501, 1405(C)



2.
Juanita Green had the burden of proof to support the allegations of her complaint that something is wrong with her meter, but she did not meet that burden.  66 Pa.C.S. §332(a)

ORDER



THEREFORE,



IT IS ORDERED:



1.
The complaint of Juanita Green v. PECO Energy Company, docketed at C-20031580, is hereby dismissed, and the file shall be marked closed.


2.
PECO Exhibit 5 is admitted to the record.







___________________________________









Allison K. Turner, ALJ








Administrative Law Judge

Date:

May 31, 2005
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