BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Sunil H. Desai





:








:


v.





:

C-20043212








:

Columbia Gas of Pennsylvania, Inc.


:

INITIAL DECISION

Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On June 7, 2004, Sunil H. Desai (Complainant) filed a Complaint against Columbia Gas of Pennsylvania, Inc. (Columbia or Respondent or Company) alleging that Columbia had improperly transferred the accounts of the tenants of an apartment building into Complainant’s name.  



On August 9, 2004, Columbia filed an Answer which denies any wrongdoing and denies the substantive allegations of the Complaint.  It does admit to several telephone contacts between the Company and the Complainant.  



On October 15, 2004, a telephone hearing notice was issued which set the evidentiary hearing for Monday, November 22, 2004 before Administrative Law Judge James D. Porterfield.  Pursuant to a written request from the Complainant, a Hearing Cancellation/Reschedule Notice was issued on November 22, 2004, which canceled the first hearing and rescheduled it for Monday, January 31, 2005. 



On January 24, 2005, an Entry of Appearance was filed by Shelley V. Sodomsky, Esquire, on behalf of Columbia in the place of the previous attorney who had filed the Answer.  



On January 31, 2005, the evidentiary hearing was held as scheduled, with Complainant representing himself and Columbia represented by Ms. Sodomsky.  A transcript of 55 pages was generated, and Columbia’s exhibits 1 through 10 were admitted into the record, which was closed upon receipt of the transcript.



On May 31, 2005, the case was transferred to me for preparation of the Initial Decision.  It is now ready for decision.

FINDINGS OF FACT



1.
Sunil H. Desai filed a formal Complaint against Columbia Gas of Pennsylvania, Inc., on June 7, 2004.



2.
Columbia Gas of Pennsylvania, Inc. is a jurisdictional public utility providing residential gas service to consumers in the Commonwealth of Pennsylvania.



3.
Complainant is the owner of a duplex, which houses four apartments located at 115 and 117 Santron Avenue, Pittsburgh, Pa.  



4.
The Complaint is regarding two of the four apartments.  The gas service for the other two apartments had already been in Complainant’s name.  Tr. 5.



5.
Apartments One and Two are on the first floor, and Apartments Three and Four are on the second floor.  The duplex has one common basement.  Tr. 8.



6.
Shirley Bardes-Hasson, manager of regulatory policy for Columbia, appeared and sponsored Columbia Exhibits 1 through 9.  Tr. 12-13.



7.
Columbia Exhibit 1 is a copy of a computer print-out which reflects a service order worked at 115 Santron Avenue, Apartment One on November 13, 2003 which reports that a vent in the furnace plenum provides heat to the common basement.  Tr. 14-15.



8.
Columbia Exhibit 2 is a copy of a computer print-out which reflects a connect order executed on January 9, 2004 which remarks that messages were left for the property owner to correct the problem since November 13, 2004 (sic) but no response.  Tr. 15-16.



9.
Columbia Exhibit 3 is a copy of a computer print-out which reflects a service order taken on January 15, 2004 to verify that the property owner had blocked off the vents and that the units are single dwellings.
 Tr. 16.


10.
Columbia Exhibit 4 is a copy of a computer print-out which reflects a connect for Edward J. Moore taken on February 2, 2004, scheduled for February 2, 2004, to place service in his name for one of the apartment units.  Tr. 17-18.



11.
Prior to November 13, 2003, the service had been in Mr. Moore’s name, and then it was placed in Complainant’s name until February 2, 2004.  Tr. 18.



12.
Columbia Exhibit 5 is a copy of a computer print-out which reflects an itemized statement of Complainant’s account for Apartment One, showing a balance due of $553.76, which includes amounts billed to Mr. Moore before the account was changed to Complainant’s name.  Tr. 19.



13.
The statement also shows that an amount overpaid on Apartment Three was transferred to the bill on Apartment One after the account for Apartment One was placed in Complainant’s name.  Tr. 21.



14.
Columbia Exhibit 6 is a copy of a computer print-out which reflects a service order dated November 13, 2004 for Leaette Young at 117 Santron Avenue, Apartment Two to investigate a possible Act 54 violation.  Tr. 21-22.



15.
Columbia Exhibit 6 shows that the vent in the furnace is used for heating the common basement.  Tr. 22.



16.
Columbia Exhibit 7 is a copy of a computer print-out which reflects a connect order for Complainant for Apartment Two.  The January 9, 2004 connect was backdated to November 13, 2003.  Tr. 22.



17.
Columbia Exhibit 7 indicates that the gas was off to Apartment Two, and Ms. Young had called to have the gas put back in her name on November 11, 2003.  On November 13, 2003, Company personnel arrived to turn it on and noticed the furnaces heating the common basement.  Tr. 23.  



18.
Columbia Exhibit 8, is a copy of a computer print-out which reflects a service order taken on January 14, 2004 and executed on January 16, 2004 verifying that the vent had been blocked off.  Tr. 23-24.



19.
Columbia Exhibit 9 is a copy of a computer print-out which reflects an itemized account statement for Apartment Two, showing a balance of $1,660.02.  Tr. 24.



20.
Columbia Exhibit 10 shows that the gas consumed by Apartment Two from November 13, 2003 through April 12, 2004 is included on the bill.  Tr. 25.



21.
Balances existing on the accounts for Apartments One and Two were transferred to Complainant’s name when the accounts were transferred.  Tr. 25.



22.
Columbia Exhibit 5 shows that $118.00 due on Mr. Moore’s account on Apartment One was transferred to Complainant’s account.  Tr. 25.



23.
Columbia Exhibit 9 shows that $576.14 due on Ms. Young’s account was transferred to Complainant’s account.  Tr. 24.


24.
Ms. Young did not request that service be put into her name, and Complainant’s request to the Company that service be put into Ms. Young’s name would not be honored.  Tr. 26.



25.
The total amount in question is $2,213.78, Apartment One $553.76 and Apartment Two $1,660.02.  Tr. 26, Exhibits 5 and 9.



26.
 Complainant lives at 4460 Diablo Drive, Upper St. Clair, PA, 15241, and is a residential gas customer of Equitable Gas Company.  Tr. 30.



27.
Complainant paid the gas bill for Apartment Two, Ms. Young, for ninety days until it was transferred to the tenant’s name on January 15, 2003, upon Complainant’s request.  Tr. 31.



28.
The lease for Apartment One is in the name of Angie Zurick, not Edward Moore.  Tr. 32.



29.
Complainant does not know who Edward Moore is.  Tr. 32.



30.
Complainant went to the Company’s offices on Friday, January 16, 2004 to attempt to rectify the matter as soon as it was brought to his attention by letter of January 15, 2004.  Tr. 33-34.



31.
“Jackie” from the Company told him that he could block the vents into the common basement and the accounts could be transferred back to the tenants’ names and the Company would send someone out to check that same day, Friday, January 16, 2004.  Tr. 34.



32.
Complainant called the Commission while he waited for the Company representative and the Commission assigned a case number to his case.  Tr. 34.



33.
The Company’s employee, Mr. Frank, assured him that he did not have a problem.  Tr. 34.



34.
The Company sent another employee to check on the situation that same day.  Tr. 37.



35.
Complainant received another recorded message from Columbia but ignored it since he had been assured that everything was okay.  Tr. 37.



36.
Complainant called Columbia the following Monday and talked to “Jackie” again, who told him that they needed ten days to let the tenants know that they should either call to transfer their accounts or they would lose service.  Tr. 37.



37.
The Company sent the same employee on Monday to check the basement again.  Tr. 38.



38.
“Jackie” indicated to the Complainant that accounting had a problem with the situation.  Tr. 38.



39.
Bob Frank came back on February 13, 2004 because Complainant continued to call since the Company had not transferred the accounts back to the tenants’ names.  Tr. 41.



40.
The Company turned the account over to a collection agency and threatened termination of service during the time that the Complainant attempted to get the matter straightened out, and while the Complaint was pending.  Tr. 44.

DISCUSSION



The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



Complainant states that Columbia’s actions in this matter have been unreasonable, which serves as an allegation of a violation of the Public Utility Code, 66 Pa. C.S. § 1501, requiring that a certificated public utility provide just, reasonable and safe service.  In addition, Complainant asks that a portion of the bill issued against him be removed as the Company had told him that the service to both apartments would be terminated in ten days’ time if the tenants failed to request service in their own names and service to one of the apartments was neither transferred nor terminated.  



Under Pennsylvania law, apartments must be individually metered in order for a utility to hold the tenants responsible for usage.  If the rental units are not individually metered, the accounts must remain in the owner’s name.  66 Pa. C.S. § 1529.1.  
§ 15.29.1.  Duty of owners of rental property

(a)
Notice to public utility. - It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes. 

(b)
History of account. - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises. (emphasis added)
(c)
Failure to give notice. - Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.  66 Pa. C.S. § 1529.1


The question is whether the rental units in question are “individually metered” under Pennsylvania law, or whether the fact that all four units provided basement heating triggered Section 1529.1 by constituting “foreign load.”  The presence of “foreign load” prevents a dwelling unit from being deemed “individually metered.”  Elizabeth Santos v. Metropolitan Edison Company, PUC Docket No. C-00967757 (Order entered August 7, 1997).


“Foreign load” is usually identified when tenants have a meter and are direct utility customers, and utility service for other tenants or for the landlord is being billed through the tenants’ meter.  For example, it is present where one tenant is paying for the air conditioning provided to his own plus two other dwelling units.  David P. Boyce v. Duquesne Light Company, PUC Docket No. Z-00223698 (Order entered September 1, 1994) 1994 Pa. PUC LEXIS 71; presence of heating for common hallway and common basement on one tenant’s meter was foreign load, Mary M. Sobota v. Equitable Gas Co., PUC Docket No. C-00981661 (Order entered October 18, 1999) 1999 Pa. PUC LEXIS 67; where a second floor apartment is wired to the meter for the third floor unit, foreign load exists, James Burton v. PECO Energy Co., PUC Docket No. F-00339578 (Order entered September 23, 1998) 1998 Pa. PUC LEXIS 186.  


Columbia argues that the condition of the furnaces in the common basement, as evidenced by the phrase “vent in furnace plenum in common basement for heating basement” on Exhibits 1, 6 and 7 creates a Section 1529.1 violation, and it had no choice but to place service to the individual units in the name of the owner.



Although Section 1529.1 requires the owner of the rental property to inform the utility when the rental property has dwelling units which were not individually metered, Complainant is justified in not recognizing that his units fell within this category in the legal sense.  His units had actual individual meters, they had been read by Columbia employees for years without comment, and there is no evidence to support a finding of a lack of good faith on Complainant’s part.
  


Despite the fact that Columbia had served this building for years, this condition was discovered on November 13, 2003, and the responsibility for all four units’ gas bills should have been switched at that time.  Presumably, the accounts were not switched immediately in order to give the owner an opportunity to correct the problem and eliminate the need to switch the accounts at all.  What may have begun as a kindness to the owner turned into a penalty, however, when the owner was presented with a bill for multiple months’ usage without any notice that he was responsible for the bills.  



Columbia’s Exhibit 2 shows the notation, “messages were left for the property owner to correct the problem since Nov. but no response.”  Respondent’s witness testified:

My understanding is we tried to contact him two times, on November 14th, 2003 by telephone and November 26th, 2003 by phone.  And also on December 12th, 2003, on December 12gh, we left a phone message and asked him to contact us by January 7th, 2004. . . . When we didn’t hear from him, then we sent the letter as required by law.  Tr. 28-29.  



Complainant’s name appears in the customer line on this exhibit, but the address is the service address.  There is no indication that Complainant was contacted at another address, and it cannot be assumed that a notice left with the tenants would be forwarded to the owner.  There is no telephone number listed, and no indication of whether the “messages” were left at a phone which was clearly his, or whether the phone was located at the rental property.  In light of this, Complainant’s claim that he did not receive notice of the transfer of service to his name until January 15, 2004, is quite credible.  



Columbia did not place the accounts in Complainant’s name until January 9, 2004, Columbia Ex. 2, Tr. 15, but backdated the connect order to November 13, 2003.  The delay from November 13, 2003 to January 9, 2005 is contrary to the dictates of Section 1529.1, which anticipates that the switch will be immediate, and provides that, “the owner shall thereafter be responsible for the payment for the utility services rendered . . . .”  66 Pa. C.S. § 1529.1(b).  Under this section, Columbia’s delay is not reasonable, as required under Section 1501.



The Complainant having sustained the burden of proof, “the burden of going forward with the evidence shifts to the utility.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant. Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).”  Poorbaugh v. West Penn Power Company,  PUC Docket No. C‑00934745 (order entered March 1, 1994), 1994 Pa. PUC LEXIS 95.



Complainant sealed the vents and procured the approval of Columbia for the actions on January 16, 2004.  At that point, Columbia told Complainant that the tenants had to ask to have service switched back to their names or it would remain in Complainant’s name.  Complainant told Columbia that he wanted service terminated if the tenants did not request the transfer. 



On February 2, 2004, Edward J. Moore
 requested service for Apartment One, and Columbia switched the account to his name.  The tenant for Apartment Two did not request that service be transferred, and Columbia did not terminate service per the Complainant’s request.  Section 1529.1 does not require that an owner continue to pay for service to an individually metered dwelling after he had requested the service be terminated.  Columbia is not entitled to payment for service rendered to Apartment Two after January 26, 2004, which is ten days
 after Complainant informed Columbia that he wished service to be terminated to both Apartments One and Two if the tenants did not have service transferred to their own names.   



Columbia has not provided any evidence to mitigate the fact that it continued to bill Complainant for gas service to Apartment Two for several months after the gas service should have been terminated.  Complainant will not be required to tender payment for gas usage from January 26, 2004 to April 12, 2004, when service was terminated.  The remainder of the amount in question will be payable over a two-month period, since Columbia allowed two billing cycles to elapse before notifying Complainant that he was responsible for the gas bills accruing for Apartments One and Two. 

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. § 701.



2.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  



3.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).



4.
To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



5.
Act 54 requires an account to remain in the owner’s name if multiple dwelling units are not individually metered at a rental property.  66 Pa. C.S. § 1529.1.



6.
The presence of “foreign load” prevents a dwelling unit from being deemed “individually metered.”  Elizabeth Santos v. Metropolitan Edison Company, PUC Docket No. C-00967757 (Order entered August 7, 1997).  


7.
Delay of two billing cycles before notifying Complainant that he is responsible for payment of bills accruing comprises inadequate and unreasonable service within the meaning of the Public Utility Code, 66 Pa. C.S. § 1501.  



8.
If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant. Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).”  Poorbaugh v. West Penn Power Company, PUC Docket No. C-00934745 (order entered March 1, 1994), 1994 Pa. PUC LEXIS 95.



9.
The owner of rental property has a duty to inform the utility of ownership and an owner who fails to do so shall nonetheless be responsible for utility service and payment.  66 Pa. C.S. §1529.1.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Sunil H. Desai, filed at PUC Docket No. C-20043212 against Columbia Gas of Pennsylvania, Inc., is sustained in part and denied in part.



2.
That Columbia Gas of Pennsylvania, Inc., shall modify the outstanding bill of Sunil H. Desai for the gas used at 115 Santron Avenue Apartment One and 117 Santron Avenue Apartment Two, Pittsburgh PA 15210, as follows:

a.
For Apartment One:  that the Company shall determine the average daily usage for the billing cycle of January 26, 2004 to February 2, 2004, and shall subtract the sum of five days (January 26, 2004 – February 2, 2004) from the total billed ($553.76) to determine the amount that Columbia may bill Complainant; and

b.
For Apartment Two:  that the Company shall determine the total usage from January 26, 2004 until service was terminated on April 12, 2004, and shall subtract that amount from the total bill due ($1660.02) for that apartment; and

c.
The Company shall add the amounts from subparagraphs (a) and (b), above, to determine the amount due from Complainant; and

d.
Within thirty days of the final date of the Commission’s Order in this matter, the Company shall issue a new bill to Complainant which permits Complainant to submit full payment in two equal monthly amounts.



3.
That Columbia Gas of Pennsylvania, Inc. pay a civil penalty of one hundred dollars ($100.00) pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S. §3301 and 3315 by sending a certified check or money order within twenty (20) days after service of the Commission’s Order in this case to:

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg PA  17105-3265 


5.
That Columbia Gas of Pennsylvania, Inc., cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of the Commission, 52 Pa. Code §§1.1, et seq.

Dated:
June 3, 2005




________________________________








Susan D. Colwell








Administrative Law Judge
� Note that this is not a typical foreign load case, where one ratepayer is supporting the appliances of another or is solely providing heating or air conditioning for common areas.  Here, each of the four furnaces vented into the common basement and shared the responsibility for its heating.  However impractical it would be to place a fifth furnace in the basement, it is the legal responsibility of the owner to provide heating for the common areas.  


� Although Mr. Moore was listed as the ratepayer prior to the reversion of the account to Complainant’s name, Complainant testified that his tenant for Apartment One was Angie Zurick.  He disclaimed any knowledge of Mr. Moore.


� Ten days’ notice is required to effect a legal termination of service under the requirements of 66 Pa. C.S. §1406.
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