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OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions filed by Robert Moore (Complainant) on April 25, 2005, to the Initial Decision of Administrative Law Judge (ALJ) Louis G. Cocheres, issued April 19, 2005.  PGW filed Reply Exceptions on June 2, 2005.
History of Proceeding


On May 6, 2004, Complainant filed a Formal Complaint which alleged, inter alia, that Philadelphia Gas Works (PGW) over charged him for gas service to his home and to one of his rental properties.  PGW filed an answer to the Complaint on June 10, 2004, denying the allegations in the Complaint.  A telephonic hearing was held on April 5, 2005; the Complainant appeared pro se and PGW was represented by legal counsel.



On April 19, 2005, the ALJ issued his Initial Decision dismissing the Complaint, wherein he found that the Complainant failed to demonstrate that he was over billed for gas service to his residence or his rental property and, therefore, did not carry his burden of proof.
Discussion


In his Initial Decision, ALJ Cocheres drew twenty seven Findings of Fact and five Conclusions of Law.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



We are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.



Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainant has alleged an over billing of his residential and rental property gas service.  Thus, it is clear that he is the party seeking affirmative relief from the Commission and, therefore, he is the party with the burden of proof.  The Pennsylvania Supreme Court has held that when a litigant has the “burden of proof,” it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 856 (1950).  In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which “fairly out-weighs the probative value of any proof offered against the claim.”  Id.  (emphasis in original).
The ALJ found that the Complainant did not establish a prima facie case of abnormally high bills under the “Waldron Rule”.  In Waldron v. Philadelphia Electric Company, C-77100047, 54 Pa. PUC 98, 1980 Pa. PUC LEXIS 90 (1980), we established a policy wherein a complainant establishes a prima facie case of over billing with a showing that:  (1) the number of inhabitants has not changed; (2) there were no prior billing abnormalities; and, (3) the customer could not have used the amount of energy for which he or she is charged.  If a complainant is successful in establishing a prima facie case, then the burden of going forward with the evidence shifts to the utility.  

Subsequent to the Commission’s ruling in Waldron, the Commonwealth Court opined of the Waldron Rule that:

While the rule is often explained that the ratepayer must establish certain specific elements in order to make out a prima facie case of over billing by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.  

Robert H. Milkie v. Pa. PUC, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001).
In reaching his decision, the ALJ reviewed the testimony, exhibits and the prior case law, and agreed with PGW.  At the hearing in this case, Complainant failed to present even a prima facie case of inaccurate billing by PGW.  Accordingly, the ALJ found that the Complainant failed to carry his burden of proving that PGW’s bills rendered to him for service to his residence and rental property were not correct.  (I.D. at 6).
The record indicates that the Complainant arrived at his conclusion that his bills were too high by examining the account history for each property and by comparing the account history for the rental property at issue to the account history for another one of his rental properties.  The ALJ found that the Complainant’s analysis was not enhanced by a unique PGW business practice.  More specifically, if a current customer requested PGW to open a second account at another property, PGW would not open the second account.  Instead, the bill for the second property would be added to the established account.  The Complainant suffered understandable confusion when the bill for his home (a non‑heating account) was burdened with the bill from the rental property (a heating account).  More confusion was possible when a new tenant at the rental property requested that the heating account be put into his name causing the charges to disappear temporarily from the Complainant’s residential account and re‑appear when the error was corrected.  Upon review, the ALJ found that the effect on the Complainant’s residential account is clearly visible on his account history starting on October 31, 2000 and ending on October 1, 2003, PGW Exh. A at 3-5.  Outside of the October 2000 to October 2003 period, the usage and bills for the residential account reflect normal minimal use typically associated with a non-heating account.  Accordingly, the ALJ found that there was nothing wrong with the billing for his residential account and that the Complainant’s concern for the high bills in the October 2000 to October 2003 period was reasonable in view of PGW’s somewhat unusual billing procedures.  Additionally, the ALJ based his finding upon the fact that the residence was served by an automated meter reader (AMR), and as a result, the PGW records all show actual readings for all bills in the period in question.  (I.D. at 6, 7).
With respect to the billing for the rental property, the ALJ did not accept the Complainant’s comparison with another one of his rental properties and found that there are too many variables between the two rental properties.  One property was a three story building while the other was a two story building.  One property was heated with one gas fired boiler and the other property was heated with one gas, forced air furnace.  Accordingly, the ALJ found that the houses were simply not similar enough to be able to conclude that there could be a valid comparison between them.  Under these circumstances, the ALJ found that the Complainant failed to carry his burden of proving that the bills for the rental property were incorrect.  Accordingly, the ALJ concluded that the Complaint must be dismissed.  (I.D. at 6).
The Complainant’s Exceptions stated that he disagreed with the entire Initial Decision.  In his Exceptions, he raised questions which fall beyond the scope of the proceeding, such as why PGW’s rates for natural gas exceed those of New York State and New Jersey and, accordingly, will not be addressed within this Opinion and Order.  His Exceptions also requested an example of how a complainant could satisfy the burden of proof regarding the accuracy of PGW’s billings.  This was adequately addressed in the ALJ’s Initial Decision within his discussion of Waldron, (I.D. at 5).  PGW’s Reply Exceptions support the Initial Decision of the ALJ and also state that the Complainant’s Exceptions fall beyond the scope of this proceeding.
Conclusion
Based upon the foregoing discussion, we shall adopt the recommendation of the ALJ without modification and deny the Exceptions of the Complainant; THEREFORE,


IT IS ORDERED:

1.
That the Exceptions of Robert Moore are denied.
2.
That the Initial Decision of Administrative Law Judge Louis G. Cocheres is adopted without modification.



3.
That this Complaint proceeding is terminated and that the record thereof is marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  June 23, 2005
ORDER ENTERED:  June 29, 2005
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