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:
Philadelphia Gas Works


:

INITIAL DECISION

Before

Allison K. Turner
Administrative Law Judge

HISTORY OF THE PROCEEDING


On July 23, 2004, Tony Rogers (Rogers or Complainant) filed a Complaint against the Philadelphia Gas Works (Respondent or PGW) alleging that he cannot afford $1,000 lump sum.  He wants the PUC to tell PGW he can pay $38.58, but he needs to work with PGW on the $1,000.


Apparently, there was no Mediation review of this case. 



On September 24, 2004, PGW filed its Answer.  PGW denies that there was any error in its billing to this address.  PGW recited a series of CRP arrangements that were made with Rogers that he did not keep.  PGW attaches copies of Rogers’ account history to its Answer.  Rogers’ total current balance at the time of the Answer was $11,400.69.


On October 19, 2004, OALJ issued a hearing notice scheduling an initial telephone hearing to be held on this case on Tuesday, November 23, 2004 at 2:00 p.m.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.  



On October 26, 2004, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



The hearing was convened as scheduled.  According to the Commission’s regulations, it was taped.  Rogers appeared and represented himself.  He testified but did not sponsor any exhibits.  Gregory J. Stunder, Esq., appeared and represented PGW.  He called one witness, Jack Irizarry, and sponsored eight (8) exhibits, one of which was late-filed although it was entered into the record at the hearing, which were admitted to the record as PGW Exhibits 1 (History Request Report), 2 (Bills Request Report for the Account), 3 (Payments Report); 4 (Transactions Report); 5 (Account Contacts); 6 (BCS Decision Data); 7 (BCS Closing Data – Current Case); 8 (Account Summary from 10/18/00 to Present).



The parties did not desire to file briefs.



On November 24, 2004, the ALJ received a copy of PGW Exhibit 8.  By letter dated November 30, 2004, she allowed Rogers ten (10) days to object to the exhibit.  He did not make any objection.  The record should be considered closed as of December 15, 2004.

FINDINGS OF FACT



1.
The respondent is PGW, which is a municipal entity that provides natural gas for compensation in the City of Philadelphia, Pennsylvania.



2.
The complainant is Tony Rogers.  At the time of the hearing, he lived at 6516 Elmwood Avenue, Philadelphia, PA 19142.  He is a CRP rate customer of PGW on Elmwood Avenue.  PGW 1, Last Page; PGW 8


3.
Jack Irizarry is employed as a Customer Review Unit officer by PGW.  His job entails investigating and resolving customer complaints.  He is familiar with this complaint.



4.
As of November 19, 2004, the CRP balance was $2,397.13.  The overall balance as of November 19, 2004 was $11,433.05.  PGW 1


5.
BCS issued a decision on informal complaint BCS No. 1659673 on or around June 18, 2004, directing Rogers to pay $1,000.00 by July 23, 2004, directing PGW to waive late payment charges, and setting a payment arrangement of $38.68 budget amount plus $15.00 for a total monthly payment of $53.68 beginning on the August 4, 2004 due date.  BCS found that the arrearage was $11,409.00.  PGW Exh. 5, PGW Exh. 8


6.
BCS had issued a previous decision in 2002 at BCS 1170458, requiring a lump sum payment of $2,515.60 by November 13, 2002, and setting a special budget amount of $187.00 beginning in December 2002/CRP.  The account balance at that time was found to be $6,938.06.  PGW Exh. 6, PGW Exh. 7


7.
Rogers did not keep either of these agreements.  He made only one payment of $20.00 in 2002 and three payments in June, September and November 2004, in the amounts of $41.18, $35.68 and $39.00 respectively.  PGW 8



8.
Rogers lives at 6716 Elmwood with Deanen (Daneen?)
 Williams, his cousin, and her three children.  Williams resides at the house through the Section 8 program.  As part of the Section 8 program, she receives a utility allowance.  She pays the entire utility allowance towards her electric bill, or at least she pays none of it to PGW.


9.
Rogers has been unemployed for many years.  He works at what he calls “under the table” jobs, and does not have a regular reportable income.
DISCUSSION


The Commission has jurisdiction over matters of “adequate, safe, efficient and reasonable [utility] service”, 66 Pa.C.S. §1501, and may hear complaints brought against utilities, 66 Pa.C.S. §701.  The Commission has had partial jurisdiction over PGW’s provision of service since the effective date of Section 2212 of the Natural Choice and Competition Act, 66 Pa.C.S. §§2201, 2212, et seq., and has had full jurisdiction over the provision of utility service by PGW since September 1, 2003, the effective of date of PGW’s restructuring.  The Commission continues to have jurisdiction over these matters in ability to pay cases, but has limited authority to grant relief in such cases.  Doris Rudacille v. Columbia Gas of Pennsylvania, C-20043504, Initial Decision dated April 4, 2005.


As the complainant, Rogers has the burden of proof to show that his allegations are correct, and that he is entitled to the relief he seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980). 



With the passage of the Responsibility Utility Customer Protection Act (the Act, Chapter 14), effective by its terms on December 14, 2004, codified at Sections 1401, et seq. of the Public Utility Code (Code), the Commission has additional specific standards to apply, so long as this action does not amount to retroactive application.  Generally, if a new statute is applied to procedural matters in open and pending proceedings, this is not viewed as harmful retroactive application.  If the statute is applied so as to alter vested rights, then this application is prohibited, and /or viewed as unconstitutional.  34 P.L.E., Statutes, §160.  The Commission has ruled that a payment arrangement is a privilege, not a right.  See Mandell v. Duquesne Light Company, Docket No. C-20030234 (Order entered 3/17/04).  See also: Ransom v. Bell Atlantic-Pennsylvania, Inc., Docket No. F-00297903 (Order entered 10/4/96); Finney v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00967825 (Order entered 9/10/96); Baer v. PP&L, Docket No. Z-00283836 (Order entered 8/14/96).  Moreover, a payment arrangement does not change the basic obligation of a customer to pay for the utility service he or she consumes.



Therefore, applying Chapter 14 requirements to payment arrangements in proceedings that began before the Act was passed and became effective, but are still open and pending, should be acceptable.  Moreover, the Commission has repeatedly ruled recently that it will be guided by the principles of Chapter 14 in making decisions on ability to pay cases.  E.g. Lisa Brown v. PECO Energy Company, Z-01512168, Order entered 5/13/2005; Marie Jackson v. Philadelphia Gas Works, C-20031729, Order entered 2/4/2005.


Rogers seeks help from the Commission because he avers that he cannot pay the $1,000.00 lump sum directed by BCS, but says he can pay $38.58.  Actually, BCS directed that he pay PGW $38.68 plus $15.00, for a total monthly payment of $53.68. 



The Commission has ruled that such lump sums are mandatory for the customer, and must be paid before the payment arrangement takes effect.  Specifically, the Commission stated:  “The payment arrangement does not become effective until the lump sum has been satisfied.  The rationale for the lump sum payment is that typically, the customer has defaulted on other payment arrangements and is in jeopardy of having service terminated.  We note that a utility is authorized to begin the termination process for failure to pay the lump sum.”  Thomas v. PECO Energy Company, Docket No. C-20028834 (Order entered 4/16/04).  Here, Rogers has defaulted on two previous BCS-Ordered payment arrangements.  Rogers has offered no specific evidence to show that he should be excused from making the lump sum payment other than his low income, and that is not sufficient according to the Commission.  Compare, Downey v. Duquesne Light Company, C-00968410, Order entered 9/16/97; Kreutzer v. Duquesne Light Company, C-00968567, Order entered 1/5/98.


Most importantly, Rogers is enrolled as a CRP customer.  The CRP program is PGW’s customer assistance program.  Section 1405(C) provides that customer assistance program rates shall not be the subject of payment agreements negotiated or approved by the Commission.  66 Pa.C.S. §1405(C).  The Commission has declined to set payment arrangements, or catch-up amounts, which it considers to be equivalent to a payment arrangement.  Lisa Brown v. PECO Energy Company, Z-01512168, Order Entered May 13, 2005  


The ALJ opines that BCS-ordered lump sums are also equivalent to payment agreements, because the rationale for imposing them is that past arrangements have not been kept.  Not only are they equivalent to a payment arrangement, but imposing them would be the equivalent of setting second or third payment arrangements, which is prohibited under Section 1405(D).  Therefore, the ALJ will not direct payment of the disputed $1,000.00 lump sum amount.


Even if Rogers was removed from the CRP program, the Commission could not set a payment arrangement.  Section 1405(D) prohibits the Commission from setting a second payment arrangement if the customer has defaulted on a previous payment agreement, although allowing the Public Utility to do so.  66 Pa.C.S. 1405(D).  In Rudacille, Judge Colwell ruled that the Commission could not dismiss a complaint under Section 1405(D) (regarding number of payment arrangements) unless it first established that there was no change in income under the meaning of the statute, next established that there had been a prior arrangement, and finally, that the customer has defaulted on it.  Slip Opinion at 6.  In this case, there had been two prior payment arrangements, there is no evidence of a change in income within the meaning of the statute, Section 1403 of the Act, and the arrangements were broken.  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and the parties, but is restricted in its authority to grant certain relief.  66 Pa.C.S. §§701, 1501, 1405(C) 


2.
The Commission does not have the authority to set a payment arrangement for Rogers because he is a CRP customer, and would not have the authority to set another payment arrangement for him.  66 Pa.C.S. §§1405(C), 1405(D)



3.
As the Complainant, Rogers had the burden of proof to establish that his circumstances had changed so that he might be eligible for another payment arrangement.  66 Pa.C.S. §1405(D)


4.
Rogers did not present evidence of any change in his circumstances.
ORDER



THEREFORE, 



IT IS ORDERED:


1.
The complaint of Tony Rogers v. Philadelphia Gas Works, docketed at Z-01659673 is hereby dismissed, and the file shall be marked closed.








_________________________________







Allison K. Turner








Administrative Law Judge
Date:
June 1, 2005
	�	This person’s name is spelled differently in PGW 6 and PGW 7. 
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