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This Initial Decision dismisses the formal complaint filed by Karla Wood (Ms. Wood) against Equitable Gas Company (Equitable) at Docket No. C-20042771 for the failure to satisfy the burden of proof.

HISTORY OF THE PROCEEDING


In her complaint, filed April 5, 2004, Ms. Wood alleged a billing dispute.  Equitable’s answer to the complaint and new matter were filed on May 28, 2004.  Ms. Wood filed a reply, with attachments, to the answer and new matter on June 15, 2004.  The initial hearing was held in Pittsburgh on October 4, 2004, at which time I directed that Ms. Wood file an amended complaint.  The amended complaint was filed on November 17, 2004.  Equitable filed its answer and new matter to the amended complaint on December 1, 2004.  Ms. Wood filed a reply to the new matter on December 13, 2004.  A further hearing was held in Pittsburgh on January 10, 2005.


Ms. Wood appeared at the hearing, without counsel, and testified in support of her complaint.  Equitable, represented by counsel, presented the testimony of one witness and submitted a total of nine exhibits, all of which were admitted into the record.  Briefs have not been filed in this case.  The record, consisting of 111 pages of the transcript of the hearings and the nine exhibits, was closed by Order issued February 9, 2005.

FINDINGS OF FACT


1.
Karla Wood is the Complainant in this proceeding.  Her address is 311 Grandview Boulevard, Homestead, PA 15120 (Tr. 45).


2.
The Respondent is Equitable Gas Company.



3.
It is Ms. Wood’s testimony that on January 15, 2003, a “lock” was placed on her gas meter, and that her gas service was not restored until October 10, 2003 (Tr. 46, 47, 57).



4.
Ms. Wood also testified that she was billed by Equitable for gas usage during the time the lock was on her meter (Tr. 46).



5.
Ms. Wood testified that when her service was restored in October of 2003, an actual meter reading was taken and there was an “activation charge”, which she described as common when service is terminated and then reestablished (Tr. 48).



6.
Ms. Wood also testified, referencing Equitable Ex. 12, that there was no actual meter reading and no activation charge for the “restoration” of her service on January 29, 2003 (Tr. 48, 55, 58).



7.
At the hearing of January 10, 2005, Ms. Wood did not recall trying to have her gas service restored in January of 2003.  She testified that she did not think that she made such a request (Tr. 60).



8.
Ms. Wood did not recall making a payment to Equitable in the amount of $200.00 on February 6, 2003, and denied working with Equitable to be placed in its “EAP”, and receive a “crisis” grant.  According to Ms. Wood, she would not have called Equitable for either EAP, or Crisis, or LIHEAP, because she objects to how Equitable applies the grants received to a customer’s account (Tr. 61-62, 88).



9.
Ms. Wood did not recall receiving bills for an EAP budget amount of $58.00 a month.  Because of the lock on the meter, if she received any bills from Equitable she assumed they pertained to the past due balance and didn’t open them (Tr. 62-63).



10.
In 2003, Ms. Wood filed a Voluntary Petition for Bankruptcy.  She listed the amount owed Equitable on Schedule F of the Petition based on a telephone inquiry she made to Equitable on March 27, 2003, for the amount of the past due balance on her account (Tr. 64‑65).


11.
The bankruptcy petition was filed on May 13, 2003.  As a result of the filing of that petition, Ms. Wood received a discharge of that part of the amount she owed Equitable that was not part of a criminal proceeding (Tr. 67).



12.
Between May 15, 2001 and January 27, 2003, Ms. Wood was not a customer of Equitable, and no bills were sent to her during that period (Tr. 79-80; Eq. Ex 1, page 2).


13.
However, Equitable personnel found repeated instances of Ms. Wood’s service being restored illegally, during the time she was not a customer of Equitable.  Equitable then prosecuted her for theft of services and received a restitution order in the amount of $2,619.00 (Tr. 72-74, 79-80; Eq. Ex. 5).



14.
On January 15, 2003, Equitable’s field representative had a conversation with Ms. Wood.  She admitted him into her house and he obtained an actual meter reading of 0577.  The representative put a lock on the gas meter in addition to shutting off the gas service at the street (Tr. 73).



15.
On January 24, 2003, a field representative spoke with Ms. Wood after finding that the gas service had been restored at the street.  Ms. Wood allegedly told the representative that her service had been restored by Equitable, but there was no Equitable work order for such restoration.  The field representative again shut the gas service off at the curb. (Tr. 73).



16.
EAP is Equitable’s assistance program.  Customers can apply for assistance in paying their gas bills, receive Crisis grants, and be placed on a budget program, whereby they pay 40% of the monthly budget amount and Equitable pays the other 60% of the budget bill.  The monthly budget is based on a year’s worth of gas usage divided by 12 (Tr. 75).



17.
On January 29, 2003, an actual reading of 0700 was obtained from Ms. Wood’s gas meter.  At that time, a safety check, a Code 409, was performed.  The safety check is only performed when gas is turned back on for a customer (Tr. 77; Eq. Ex. 12).



18.
Equitable has a system for logging or making notations of calls from its customers as to the nature of the call.  These logs can be printed (Tr. 77).



19.
According to Equitable’s system, Ms. Wood contacted it on January 30, 2003, to enroll in the EAP.  At that time, the EAP monthly budget amount for Ms. Wood was $58.00 (Tr. 77-78; Eq. Ex. 13).


20.
On February 6, 2003, a payment of $200.00 was received, and on February 22, 2003, a Crisis grant of $300.00 was applied to Ms. Wood’s account with Equitable (Eq. Ex. 1, page 2).



21.
On February 10, 2003, according to Equitable’s system, Ms. Wood contacted Equitable inquiring about a bill she received in the amount of $116.00.  Ms. Wood was informed that this was for two EAP payments of $58.00 each and was referred to the EAP office if she wished to discuss it with them (Tr. 78; Eq. Ex. 14).



22.
After receipt of the papers from the bankruptcy proceeding, Equitable established a new account for Ms. Wood with a zero balance on May 13, 2003.  The estimated final reading for her prior account and the estimated initial reading for her new account is 124.7 (Tr. 80-81; Eq. Ex. 1, page 2).



23.
On July 18, 2003, Equitable shut off Ms. Wood’s gas service at the street because she failed to pay the bankruptcy security deposit.  At that time the estimated final reading was 134.1 (Tr. 78-80; Eq. Exs. 1, page 2, & 15).



24.
When Equitable restored Ms. Wood’s service on October 3, 2003, it obtained an actual initial meter reading of 156.3.  This is higher than the estimated final meter reading of 134.1 on July 18, 2003.  The higher reading in October of 2003 indicates that there had been gas usage at Ms. Wood’s home between July and October of 2003.  Equitable could have issued a bill for the difference, but chose not to do so (Tr. 81-82).


25.
Equitable could not explain at the hearing of January 10, 2005, why, when Ms. Wood’s gas service was restored on January 29, 2003, an activation fee was not charged (Tr. 97-98).



26.
On January 31, 2003, the Commission’s Bureau of Consumer Services (BCS) issued its determination at BCS Case No. 1302064, directing Ms. Wood to make a $500.00 payment to Equitable to have her gas service restored (Tr. 105-106).

DISCUSSION
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a billing dispute with Equitable, and requesting the imposition of penalties against Equitable, it is clear that Ms. Wood is the party seeking affirmative relief from the Commission, and, therefore, she has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).



It is Ms. Wood’s position that Equitable improperly billed her for gas service between January 15, 2003, and October 3, 2003, because, according to Ms. Wood, her gas service had been terminated by Equitable on January 15, 2003, and it was not restored until October 3, 2003.  The evidence in this record, however, does not support her contention.


The parties do agree that Equitable terminated Ms. Wood’s gas service on January 15, 2003.  At that time, Equitable obtained an actual meter reading of 0577, turned the gas off at the street, and put a lock on Ms. Wood’s gas meter.  On January 17, 2003, the BCS issued its determination at BCS Case No. 1302064, which informed Ms. Wood that she would have to pay Equitable $500.00 to have her service restored (Tr. 105-106).  


Equitable Ex. 1, page 2, indicates that Ms. Wood’s gas service was restored on January 27, 2003, with an initial actual meter reading of 57.7, which is the same as the January 15, 2003 meter reading.  However, Equitable Exhibit 12 indicates that Equitable did not restore Ms. Wood’s gas service until January 29, 2003, and that on that date an actual meter reading of 0700 was obtained.  The January 29, 2003, service restoration and meter reading is not reflected on Equitable Ex. 1, and Ms. Wood was not charged an activation fee.  It appears that the January 29, 2003 work order for the restoration of Ms. Wood’s gas service was not retrieved from the service technician’s computer until November of 2004 (Eq. Ex. 12).


I am satisfied that Equitable restored Ms. Wood’s gas service on January 29, 2003.  At that time an actual meter reading of 0700 was obtained, and a safety check (Code 409) was performed (Eq. Ex. 12).  Equitable performs a safety check only when it is turning gas service on for a customer.  Equitable’s omission in not retrieving the January 29, 2003 work order from the service representative’s computer until November of 2004, actually benefited Ms. Wood.



When Equitable noted the service restoration on January 27, 2003, on Equitable Ex. 1, page 2, it used the last actual meter reading of 57.7, taken on January 15, 2003, as the initial meter reading for her restored service.  Had Equitable obtained and used the actual meter reading of 70.0 contained on the January 29, 2003, work order restoring her service, this would have indicated that 12.3 Mcf of gas had been used between January 15, 2003, when her service had been terminated, and when it was restored on January 29, 2003.  Equitable could have billed Ms. Wood for that gas usage.


On January 13, 2003, Equitable received a call from Ms. Wood resulting in her enrollment in the EAP, at an EAP monthly budget payment amount of $58.00 (Tr. 77-78; Eq. Ex. 13).  On February 6, 2003, Equitable received a $200.00 payment from Ms. Wood, and on February 22, 2003, applied a $300.00 Crisis grant to her account (Eq. Ex. 1, page 2).  These amounts equal the $500.00 payment the BCS determination, at BCS Case No. 1302064, directed Ms. Wood to make to have her gas service restored.  


In response to this evidence, Ms. Wood testified that she did not recall making a payment to Equitable in the amount of $200.00 on February 6, 2003, and denied working with Equitable to be placed in its “EAP”, and receive a “crisis” grant.  According to Ms. Wood, she would not have called Equitable for either EAP, or Crisis, or LIHEAP, because she objects to how Equitable applies the grants received to a customer’s account (Tr. 61-62, 88).



In my opinion, Ms. Wood’s testimony on these points is not credible.  The chronological sequence of the events:  BCS determination of January 17, 2003; service on January 29, 2003; logged telephone call of January 30, 2003; customer payment of $200.00 on February 6, 2003; and receipt of the Crisis grant of $300.00 on February 22, 2003, indicates a deliberate occurrence of events beyond mere coincidence.  Also, Ms. Wood had previously been a participant in Equitable’s EAP, and the Commission, in its decision in Karla Wood v. Equitable, Docket No. Z-00448091, entered October 9, 1998, gave Ms. Wood the option of paying her gas bills in accordance with that decision or of reapplying for admission into the EAP.


In May of 2003, Ms. Wood filed a Voluntary Petition in Bankruptcy, and listed Equitable as one of the creditors.  According to her testimony, she obtained the amount owed to Equitable from a March 27, 2003 telephone call she made to Equitable (Tr. 64-65).  She received a discharge in bankruptcy of the amount owed to Equitable, except for that amount involved in the criminal proceeding.  Upon its receipt of the information from the Bankruptcy Court, Equitable closed Ms. Wood’s account and immediately opened a new account for her with a zero balance (Tr. 80-81; Eq. Ex. 1, page 2).  It used an estimated meter reading of 124.7 as the final reading for her closed account and for the new account opened the same date.  In the new account, Ms. Wood continued to be billed the EAP monthly budget amount of $58.00 (Tr. 80-81; Eq. Ex. 1, page 2).


On July 18, 2003, Equitable terminated Ms. Wood’s gas service for the failure to pay the bankruptcy security deposit.  At that time there was an estimate final meter reading of 134.1, and the final post petition balance on the account was $127.39 (Tr. 81; Eq. Ex. 1, page 2).  Ms. Wood’s gas service was restored on October 3, 2003, with an actual meter reading of 156.3.  Unlike the restoration of her service in January of 2003, Ms. Wood was charged an activation fee in October of 2003 (Eq. Ex. 2).  The actual meter reading of 156.3 obtained October 3, 2003, was higher than the estimated reading of 134.1 used to finalize her account in July of 2003.  Equitable could have issued a corrected bill for the additional gas used, but chose not to do so (Tr. 81-82; Eq. Exs. 1, page 2, and 2).


In my opinion, the record in this case clearly establishes that:  Ms. Wood was a customer of Equitable between January 29, 2003, when her service was restored by Equitable, and July 18, 2003, when her service was terminated by Equitable for her failure to pay the bankruptcy security deposit; that during that six month period, Ms. Wood was enrolled in Equitable’s EAP, and was billed the EAP monthly budget amount of $58.00; that Equitable properly billed her for her post bankruptcy petition gas usage, until termination of her service in July of 2003; and that there is no evidence in this record that Equitable issued any bills to Ms. Wood between July of 2003 and October of 2003.  Accordingly, the complaint in this case should be dismissed for the failure of Ms. Wood to satisfy the burden of proof.

CONCLUSIONS OF LAW


1.
The parties to and subject matter of this billing dispute complaint proceeding are properly before the Commission.



2.
Ms. Wood, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Ms. Wood has failed to satisfy the burden of proving that she was improperly billed for gas service by Equitable between January of 2003 and October of 2003.


4.
The complaint should be dismissed.

ORDER


THEREFORE,



IT IS ORDERED:  


That the complaint of Karla Wood against Equitable Gas Company, at Docket No. C-20042771, is dismissed for the failure to satisfy the burden of proof.

Date:  June 2, 2005
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