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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by Jamie W. Goncharoff (Complainant) on September 7, 2004, relative to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Herbert Smolen issued on August 17, 2004.
  On September 23, 2004, Verizon Pennsylvania, Inc. (Verizon PA) filed Reply Exceptions.
History of the Proceeding



On January 21, 2004, the Complainant filed a Formal Complaint against Verizon PA which alleged, inter alia, that when a customer dials Directory Assistance (411), Verizon PA’s tape recorded message advises that the number requested can be automatically dialed by pressing the number 1, but it does not advise that there is an additional fee charged if a customer does so.
  The Complainant further averred that while the public may know that there is a fee to call directory assistance, the public is not adequately and reasonably informed that there is an additional fee to be automatically connected to the number.  The Complainant requests that the Commission require that Verizon PA add the words “for 30 cents” to its recorded message.

Verizon PA filed an Answer, which admitted the allegations regarding the context of its tape recorded Directory Assistance message, but denied that the public is not adequately and reasonably informed that there is an additional fee to be connected to the number.  Verizon PA sought dismissal of the Complaint.

In addition to its Answer to the Complaint, Verizon PA filed a Motion for Judgment on Pleadings (Motion) in which it averred that the Complainant has admitted that he is aware that a description, including charges, of the Connect ReQuest service is included in the White Pages section of Verizon PA’s telephone directories.  Verizon PA requested that its Motion be granted and that the Complaint be dismissed with prejudice.

The Complainant filed an Answer to Verizon PA’s Motion.  In his Answer, the Complainant argued, inter alia, that Verizon PA could easily and without much cost modify the recorded message to reflect that there is an additional fee charged to the public if Connect ReQuest is used.


A Prehearing Conference was held on June 3, 2004, at which the Parties presented oral argument on the Motion, and Verizon PA introduced its Tariff covering Connect ReQuest Service (Verizon PA’s Prehearing Exh. No. 1).


In his Initial Decision, ALJ Smolen recommended that Verizon PA’s Motion be granted, thereby dismissing the Complainant’s Formal Complaint.  The ALJ concluded that the Motion was ripe for ruling because there were no material facts in dispute and, thus, the only legal issue remaining was whether Verizon PA’s telephone message offering Connect ReQuest service without advising that an additional charge will be thereby incurred constituted unreasonable or inadequate service.  (I. D. at 5-7).  Exceptions and Reply Exceptions relative to the Initial Decision were filed as above noted.
Discussion


In his Initial Decision, ALJ Smolen drew four Conclusions of Law (I. D. at 7).  We shall adopt and incorporate herein by reference the ALJ’s Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.


As a preliminary matter, we note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pa. v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  



The Complainant’s Exception Nos. 1-3 will be considered jointly, since they are interrelated.  In those Exceptions, the Complainant contends that he was denied due process and the opportunity to develop the facts in this case despite having served discovery on Verizon PA, but not having had the opportunity to obtain any responses thereto.  (Exc. at 1).



On review of those Exceptions, we find that they are not meritorious.  We note that by mutual agreement of both Parties and the ALJ, the discovery process herein was “put on hold” until a ruling was made on the Motion.  (I. D. at 3).  Additionally, the Complainant’s discovery was directed towards developing facts associated with the Complainant’s remedy, i.e., the costs which Verizon PA would incur in order to change its recording and other such facts.  ALJ Smolen determined those facts to be irrelevant and not material to the specific question at hand -- namely, whether the notice provided by Verizon PA pertaining to applicable charges for Connect ReQuest service is reason- able.


The Complainant’s Exception is that he was not able to develop a record on remedy issues.  However, the issue of remedies is ripe only if liability, here the issue of whether Verizon PA’s notice is reasonable or not, is established.  West Penn Power Company v. Pennsylvania Public Utility Commission, 478 A. 2d 947 (Pa. Cmwlth. 1984).  Here, the liability issue or compliance with the statutory adequate and reasonableness standard is purely a legal issue which can be decided under the pleadings.  On that issue, the ALJ correctly concluded, as a matter of law, that Verizon PA’s telephone message offering Connect ReQuest service without advising that an additional charge will be made constitutes reasonable and adequate service.  Hillman v. Verizon Pennsylvania, Inc., Docket No. C‑20016371 (Order entered July 25, 2002) (Hillman); Robert Cinciripini v. Verizon Pennsylvania, Inc., Docket No. C‑20028346 (Order entered August 7, 2003) (Cinciripini).


Finally, any further hearings in this case simply would be a waste of the Commission’s as well as the Parties’ time.  Two previous complaints on the same issue have already been heard and dismissed by this Commission.  Hillman and Cinciripini, supra.  For the above reasons, the Complainant’s Exception Nos. 1-3 are denied.


The Complainant’s Exception Nos. 4 and 6 will be considered jointly, since they are interrelated.  In those Exceptions, the Complainant contends that the ALJ failed to accept as true all well-plead facts by the Complainant which include, but are not limited to, all averments denied by Verizon PA, such as the denial that Verizon PA is unable to add the words “for thirty cents” to its prerecorded announcement.  (Exc. at 2).


On review of those Exceptions, we find that they also are not meritorious.  The ALJ correctly accepted and considered the Complainant’s well-plead material facts in this case.  In his Initial Decision, the ALJ correctly stated the material facts which are dispositive herein, namely: (1) that Verizon PA’s recorded Directory Assistance message allows the customer to have their number directly dialed by pressing “1;” (2) that this announcement does not include a price quote for the service; (3) that the Complainant is aware of the description contained in the White Pages of the amount and application of the charge; and (4) that the charge is permitted by Verizon PA’s tariff.
  (I. D. at 4).  Whether it is technically feasible for Verizon PA to change its recorded message, or how much it would cost to do so, is in the nature of a remedy and therefore immaterial to the issue here, which is actual notice.  Accordingly, those issues need not have been considered by the ALJ.  For the above reasons, the Complainant’s Exception Nos. 4 and 6 are denied.


In his Exception No. 5, the Complainant contends that the ALJ erred in finding that the Complainant was aware of the description in Verizon PA’s White Pages of the amount and application of the charge for Connect ReQuest prior to purchasing a calling plan which included unlimited Directory Assistance calling. (Exc. at 2).


Initially, the phrasing of this Exception is misleading because the ALJ never stated that the Complainant was aware of the description in the White Pages of the amount and application of the charge prior to purchasing a calling plan.  The ALJ instead stated that the Complainant has knowledge of the explanation of, and the cost of, Verizon PA’s Connect ReQuest service as described in the White Pages of Verizon’s telephone directory.  (I. D. at 7).  It is undisputed that a description of Verizon PA’s Connect ReQuest service can be found in the Customer Guide in Verizon PA’s White Pages, at Verizon PA’s website, and also in its tariff on file with the Commission.  As outlined above, the Commission has previously held in Hillman and Cinciripini that this constitutes adequate and reasonable notice to the portion of the public who use this service.  For the above reasons, the Complainant’s Exception No. 5 is denied. 


The Complainant’s Exception Nos. 7 and 9 will be considered jointly, since they are interrelated.  In those Exceptions, the Complainant contends that a material fact in dispute is the issue of when the Complainant became aware of the charges.  (Exc. at 2).


On review of those Exceptions, we find them not to be meritorious.  It is irrelevant when the Complainant became aware of the charges.  The only issue herein is a legal one, namely, whether the notice provided to the Complainant in Verizon PA’s White Pages, web page and publicly available tariff is adequate and reasonable.  It is undisputed that a description and cost of Verizon PA’s Connect ReQuest service can be found in its White Pages, website, and also its publicly available tariff on file with the Commission.  As discussed above, the Commission has previously decided that this is adequate and reasonable notice to the portion of the public who use this service.  For these reasons, the Complainant’s Exception Nos. 7 and 9 are denied.   



In his Exception No. 8, the Complainant contends that the ALJ erred in preventing the Complainant from fully litigating this proceeding on his own behalf and not on behalf of the public.  (Exc. at 2).



On review of this Exception, we find it not to be meritorious.  ALJ Smolen correctly considered the Complainant’s allegations regarding the reasonableness of the Connect ReQuest notice to the Complainant and also correctly held, as in the Hillman and Cinciripini cases cited above, notice provided to the Complainant in Verizon PA’s White Pages, on its web site and in publicly available tariffs was adequate and reasonable.  (I. D. at 6-7).  The ALJ also correctly noted that the Complainant lacks standing to bring a claim on behalf of the general public.  (I. D. at 6).  Accordingly, the ALJ specifically considered only the notice provided to the Complainant in this matter.  For these reasons, the Complainant’s Exception No. 8 is denied.  
Conclusion



We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Based upon our review of the record evidence, we conclude that the Complainant’s Exceptions are not meritorious.  As such, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by Jamie W. Goncharoff to the Initial Decision of Administrative Law Judge Herbert Smolen are denied.



2.
That the Initial Decision of Administrative Law Judge Herbert Smolen is adopted. 



3.
That the Complaint filed by Jamie W. Goncharoff, at Docket No. C‑20042371, is dismissed.
4.
That the record at Docket No. C-20042371 be marked closed.








BY THE COMMISSION,









James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:  July 14, 2005
ORDER ENTERED:  July 19, 2005



	�	By Secretarial Letter of March 11, 2005, we rescinded an Order entered October 14, 2004, which had made the ALJ’s Initial Decision herein final.


	�	The service that provides Directory Assistance customers the ability to have a requested number automatically dialed by the Operator Services System for an additional charge is known as “Connect ReQuest service.”


	�	Pa. P.U.C. No. 1, Section 5, Seventh Revised Sheet 16.	 
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