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HISTORY OF THE PROCEEDING


On May 3, 2004, Cynthia A. Nelson (Nelson, Complainant or Customer) filed this formal complaint against PECO Energy Company (PECO, Company or Utility).  She averred and alleged that she was being overcharged.  


PECO filed a timely answer specifically denying that it had improperly billed Customer.  PECO also denied that Nelson is unable to pay her electric bill and demanded strict proof at hearing.  PECO further averred that Nelson’s outstanding balance at the time of the Answer was $1,005.11, that her average monthly bill was then $156.00, and that her calculated budget payment was then $172.00.  In addition, PECO averred that Nelson was enrolled in the CAP Rate Program, and received a 50% discount on the first 500 kilowatts of electric service.


PECO averred that on or about April 19, 2004, BCS issued a decision on informal complaint that required Nelson to pay $497.00 by April 30, 2004, followed by paying her current bill plus $15.00 per month towards arrears.  PECO averred that Nelson had not complied with the decision, and attached a copy of the decision to the Answer.


On June 11, 2004, an Interim Order Setting a Payment Schedule until the Final Order was served.


On October 28, 2004, a telephone hearing notice was issued scheduling an initial telephone hearing on this case for Wednesday, February 9, 2005 at 2:00 p.m.  The case was assigned to ALJ Turner (ALJ) for hearing and initial decision.


On November 8, 2004, the ALJ served an Order setting forth procedural rules and regulations to be followed before and during the hearing.


By cover letter dated January 25, 2005, Lisa A. Lutz, Esq., entered her appearance on behalf of PECO.


The hearing was convened as scheduled.  Nelson appeared and represented herself.  She gave testimony but submitted no exhibits.  Lisa A. Lutz, Esq. appeared and represented PECO.  She called one witness, Renee Tarpley.  PECO submitted 4 exhibits which were admitted to the record:  PECO 1 (account statement); PECO 2 (listing of payment agreements); PECO 3 (copy of BCS decision); and, PECO 4 (Chart of Degree Days) (late filed).


One Posthearing Order was served, dated February 17, 2005, admitting PECO 4, unless objections were filed within 10 days of the date of the Order.  Nelson did not file any objections.  The record should be considered closed as of March 4, 2005.
FINDINGS OF FACT


1.
At the time of the hearing, Cynthia A. Nelson (Customer) was an Electric, Residential Heating – CAP Rate customer of PECO residing at the service address of 1544 N. Gratz Street, Apartment B, Philadelphia, PA 19121.  PECO 1; Tr.46. 


2.
The respondent is PECO Energy Company, which is a Pennsylvania corporation providing natural gas and electric service for compensation in Pennsylvania.



3.
Renee Tarpley is employed by PECO as a regulatory assessor.  She is responsible for reviewing and investigating informal and formal complaints filed against PECO with the PUC by its customers.  She has become familiar with this case as part of her duties.  Tr. 45


4.
At the time of the hearing, a new bill had been issued, so that the balance on the account was $1,372.04.  The average bill was $162.00, and the calculated budget was $178.00.  Tr. 46


5.
Nelson makes regular monthly payments on her PECO bill, but she does not always pay her bill in full.  Her arrearage is caused by her partial payments.  Tr. 67


6.
Nelson was on the budget plan until the summer of 2002.  After this PECO reverted to regular monthly CAP Rate billings based on actual meter readings.  PECO 1


7.
Nelson lives in a three-story unit, with two bedrooms on the third floor, one bedroom and a bathroom on the second floor, and a living room dining room and kitchen on the first floor.  Tr. 16-17


8.
She has electric baseboard heat in each room, and each room has its own thermostat.  Tr. 16.  She testified that her children who sleep on the third floor do not waste heat, and that the units in the bathroom and hall do not stay on all the time.  Tr. 16-17


9.
Nelson has a refrigerator, an electric stove, no freezer, and an electric hot water heater.  Tr. 18.  She also has four TVs, and three fans for the bedrooms.  Tr. 19.  She does not have a washer or a dryer.


10.
Nelson lives with her two children in this unit.  She has a daughter 19 years of age, and a son 14 years of age.  The daughter goes to school, and works part time.  She does contribute to the household.  Nelson gave her a bill for $30.00.  Tr. 28-29
DISCUSSION


The allegations of this complaint fall under Sections 701, which authorizes the filing of complaints, and 1501, which requires that service be reasonable and adequate, of the Public Utility Code (Code), 66 Pa. C. S. §§701 and 1501.  The term “service” is clearly broad enough to include the billing and collection practices of a public utility, including PGW.  66 Pa. C.S. §102.


Nelson pursued this action as a high-bill complaint.  In the usual high billing complaint, the focus is on usage, and the Commission has ruled that such complainants may meet their burden of proof by showing 1) that the disputed bill was abnormally high when compared to prior usage patterns, and 2) that their pattern of usage has not changed.  The billing history is relevant to the first issue, and usage patterns can be demonstrated by evidence about the number of residents in the household and the potential for energy use.  Evidence of the accuracy of the meter alone from the utility is not sufficient to rebut such evidence.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  Recently, the Commonwealth Court of Pennsylvania, in Milkie v. Pa. PUC, 768 A.2d 1217 (Pa Cmwlth 2001), ruled that Waldron stands for the principle that the customer complainant can overcome evidence of an accurate meter by circumstantial evidence.


As the complainant, Nelson has the burden of proof to show that her allegations are correct, and that she is entitled to the relief she seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) 



In addition to determining whether Complainant has satisfied her burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984) (Norfolk and Murphy).



PECO first addressed this complaint as an ability-to-pay case, and seeks to have the BCS decision affirmed, and a catch-up payment set.  Nelson does not agree that ability to pay is the issue.  She insists that PECO is the issue.  So far as this is an ability-to-pay/collection case, the recently enacted Chapter 14 applies.  66 Pa. C.S. §1401, et seq.


With the passage of the Responsibility Utility Customer Protection Act (the Act, Chapter 14), effective by its terms on December 14, 2004, codified at Sections 1401, et seq. of the Public Utility Code (Code), the Commission has restrictions on its authority, and additional specific standards to apply, so long as this action does not amount to retroactive application.  Generally, if a new statute is applied to procedural matters in open and pending proceedings, this is not viewed as harmful retroactive application.  If the statute is applied so as to alter vested rights, then this application is prohibited, and /or viewed as unconstitutional.  34 P.L.E., Statutes§160.  The Commission has ruled that a payment arrangement is a privilege, not a right.  See Mandell v. Duquesne Light Company, Docket No. C-20030234 (Order entered 3/17/04).  See also Ransom v. Bell Atlantic-Pennsylvania, Inc., Docket No. F-00297903 (Order entered 10/4/96); Finney v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00967825 (Order entered 9/10/96); Baer v. PP&L, Docket No. Z-00283836 (Order entered 8/14/96).  Moreover, a payment arrangement does not change the basic obligation of a customer to pay for the utility service he or she consumes.



Therefore, applying Chapter 14 requirements in cases where a payment arrangement exists, but is in default, in proceedings that began before the Act was passed and became effective, but are still open and pending, should be acceptable.  In this case, PECO wants payment of the catch-up amount it has calculated, and to return to payment of regular bills in full.


In several recent Opinions, the Commission, noting that the Act became effective on December 14, 2004, stated that it was guided in its decisions by the applicable provisions of Chapter 14 without ruling directly on retroactive application of the statute.  Stacy Steadman v PECO Energy Company, C-20042529, Opinion and Order entered February 7, 2005 (Steadman) at 4; Marie Jackson v Philadelphia Gas Works, C-20031729, Opinion and Order entered February 4, 2005 (Jackson) at 4-5.  Some ALJs have applied Chapter 14 in hearings on ability-to-pay appeals before them because the hearings are de novo proceedings convened after December 14, 2004.  E.g., Deborah Lepley v. the Peoples Natural Gas Company, d/b/a Dominion Peoples, Z-01630150 (Lepley); Kamilah Nichols v. Duquesne Light Company, Z-01699804 (Nichols); Denise B. Pontious v. West Penn Power, Z-01665213 (Pontious).


Section 1405(C) of the Act, which prohibits the Commission from setting payment arrangements for customers on customer assistance programs does apply here.  In a recent Opinion and Order, the Commission applied this section and did not set a payment agreement, nor did it allow setting a catch-up amount, which it ruled was tantamount to setting a payment arrangement.  Lisa Brown v. PECO Energy Company, Z-01512168, Opinion and Order entered May 13, 2005.  



Therefore, although the ALJ took evidence on Nelson’s income and expenses, she will not discuss these as they might relate to a payment agreement, because she is without authority to set a payment arrangement in this case.



The Commission does have authority to act on Nelson’s allegations that she believes that her bills are too high, and by inference, that her meter is reading incorrectly.  PECO testified that its employees contacted Nelson on several occasions to try to set up a field visit without success.  So it did not have meter test evidence or potential for usage evidence to present.


Nelson alleges that her PECO bills are too high.  At hearing, she narrowed her complaint to a two months bill for November and December last year [2004].  Tr. 7.  As relief, she wants a credit for half of her bill for each of these months.  She remembered the bills as being about $300.00 for each month, so the credit would be about $150.00 for each month.  Tr. 12-13.  She averred that in the summer, when she does not use heat, her bill is about $140.00 or $130.00, and she thinks that her bill for those months should have been like her summer bills.  Tr. 11


There is evidence of record as to family size, size of the residence, and major electrical appliances.  There is no testimony that any of this has changed, or that consumption patterns have or have not changed.  There is testimony that Nelson did not use her heat in November and December of 2004 because the weather was warm, and she did not need to use her heat.  PECO countered this with testimony on the average temperature in those months, which was well below 65 degrees, and on the number of degree days.  PECO 4


Nelson did not present any credible circumstantial evidence that her bills were wrong or her meter inaccurate.  She testified that her bills could not be that high.  She did not bring any bills with her, and did not have a specific bill to point to.  She relies on her word alone.  Tr. 82-83.    Unfortunately, Nelson’s testimony is not a strong basis for a credible challenge.  She did not present circumstantial evidence as to her use or her family’s use that would contradict or undercut the bill accuracy testimony.  For instance, there is no evidence that one or both of the children was away, or that the top floor of the house was closed off.


The specific disputed billing period is for usage for October-November and November-December as reflected in the bills dated 11/30/04 and 12/30/04.  Nelson testified that the weather was warm in October, November, and December of 2004, that there were warm days, and she did not have to use her heat, and in fact had to turn on her fans.  Tr. 8-9.  She did not fire up her heater until the end of December.  Tr. 11.  


In response, PECO testified to the consumption data from its account statement for the November/December bills for four years, and also to the average temperature for that period for 2001 through 2004.  Tr. 47-50.  This information is summarized in the chart in PECO Exh. 4, with the addition of degree days
:

	Date
	Usage
	#Days
	Daily Avg Use
	Degree Days
	Avg Temp
	Revenue Billed

	11/29/01
	2201
	30
	73.3
	371
	53
	$141.78

	12/31/01
	2959
	32
	92.4
	656
	45
	$209.25

	11/27/02
	2517
	29
	86.7
	532
	47
	$183.38

	12/31/02
	4111
	34
	120.9
	996
	36
	$283.02

	11/29/03
	1981
	28
	70.7
	372
	52
	$128.83

	12/30/03
	3822
	34
	112.4
	903
	38
	$243.73

	11/30/04
	2541
	32
	79.4
	495
	50
	$167.72

	12/30/04
	3522
	30
	117.4
	805
	38
	$230.47




The evidence from this chart shows that the November/December period in 2004 was not particularly warmer than the same periods in 2001, and 2003.  That same time period in 2002 was significantly colder, and this is reflected in the bills.  Based on the degree days, it is expected that Nelson used her heat in those two months.



Nelson rejects this evidence, and all PECO’s evidence about her usage as indicating she would have used her heat.  She states unequivocally that she did not use her heat in that period.  She did not bring any bills or any other evidence, saying that she doesn’t have to, that her word alone stands by itself.  Tr. 82-83



However, by comparison, PECO’s evidence on temperature and degree days is more credible than Nelson’s statement, standing alone, that she did not use her heat at all for those two months.  Therefore, Nelson’s complaint should be dismissed.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.

66 Pa.C.S. §§701, 1401, and 1501


2.
Nelson had the burden of proof to show that her bills were too high in November and December 2004 because she was not using her heat during that period.  She did not meet her burden.  66 Pa.C.S. §332(a)


3.
In a high bill case, the Complainant can prove his or her case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  However, Nelson did not present such evidence.  Waldron, Milkie
ORDER


THEREFORE,



IT IS ORDERED:




1.
The above-captioned complaint docketed at C-20042949, Cynthia A. Nelson v. PECO Energy Company is hereby dismissed, and the case shall be marked closed.








__________________________________





Allison K. Turner






Administrative Law Judge

Dated:
June 6, 2005
	�	“Degree days are a measure of “cold weather” and were devised by heating engineers to record how cold a particular period of time is on a daily basis.  (October through May)  It generally is accepted that when the outside temperature goes below 65 degrees Fahrenheit, heat is needed.  A degree day is the difference between 65 degrees and the 24 hour average temperature when it is under 65 degrees.  Hourly temperature readings are recorded for a 24 hour period, and the average of these temperatures is established.  This figure then is subtracted from 65.  Thus if the average temperature is 45 degrees, there are 20 degree days for this date (65 – 45 = 20).  


	The more degree days there are in a billing period; the colder the weather, and the more Kwh/CCF used, results in a higher bill.”  PECO 4 
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