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HISTORY OF THE PROCEEDING


This decision denies a complaint that Angela Bey (“Complainant”) filed with the Commission on November 22, 2004.  Bey alleges she cannot afford to make the payments under a plan that the Commission’s Bureau of Consumer Services (“BCS”) arranged at BCS Case No. 1685062 on October 13, 2004 for an account with Duquesne Light Company (“Respondent” or “Duquesne Light”) for residential electric service.  She seeks a more affordable payment plan.  The Complainant also challenges the amount that Duquesne Light claims that she owes on this account.  The Respondent answered the complaint and filed new matter on January 6, 2005.

An Interim Payment Order was issued on January 6, 2005.  A standard Prehearing Order followed on March 9, 2005.  At the parties’ request, a telephonic hearing on April 4, 2005 was continued to pursue a possible settlement.  A further telephonic hearing was held on June 6, 2005 pursuant to Section 56.174 of Title 52 of the Pennsylvania Code.  52 Pa. Code §56.174.  The Complainant appeared pro se.  Regina M. Sestak, Esq., represented the Respondent, which sponsored seven exhibits that were admitted into the record.  No briefs were filed.  The record closed upon conclusion of the hearing.
FINDINGS OF FACT
1. The Complainant, Angela Bey, resides with her four children, ages seventeen, thirteen, seven, and a six month old baby, at 826 Ramsey Street, Pittsburgh, Pennsylvania 15221.
2. The Respondent, Duquesne Light Company, provides residential electric service to the Complainant at the foregoing address.
3. At present, the Complainant owes the Respondent the sum of $527.24 on this account (Respondent’s Exhs. 1 & 1A, as revised at the hearing).
4. The Complainant challenges the amount that Duquesne Light claims that she owes on this account.
5. The Complainant resides in a two-story brick house.  A living room, dining room and kitchen occupy the first floor.  Three bedrooms and a bathroom are on the second floor.  The basement is insulated.

6. The Complainant uses a gas forced-air furnace with an electric blower, refrigerator, microwave oven, three television sets, two radios and a window air-conditioner.

7. The Complainant’s electric usage has remained consistent during the five years that she has resided at this location.  The father of her six-month-old baby recently left the premises after spending six months with her.
8. The Complainant’s electric consumption has been relatively consistent every month that she has lived at this address (Respondent’s Exhs. 1, 1‑A, 2).

9. The Complainant is currently participating in the Respondent’s Customer Assistance Program (“CAP”).
10. The Complainant’s current monthly CAP budget amount on this account is $56.00.

11. On October 13, 2004, the BCS determined at BCS Case No. 1685062 that the Complainant should pay $247.67 by November 9, 2004, and thereafter, she should pay the monthly CAP budget amount of her bills, plus $15.00 each month to satisfy the arrearage owed on this account (Respondent’s Exhs. 3‑4).
12. The Complainant has paid $300.00 on this account, since the BCS issued its determination (Respondent’s Exhs. 1 & 1‑A, as revised).
13. The Complainant claims she cannot afford to make the payments that the BCS determined she should pay.
14. Since the BCS arranged a payment plan, the Respondent received no energy assistance grants that it could credit to this account (Respondent’s Exhs. 1 & 1A).
15. The Complainant has experienced no change in her financial circumstances since the BCS issued its determination.
16. The Complainant’s household consisting of one adult and four children receives monthly gross income of $403.00 from the Department of Public Assistance, $503.00 from the seven-year-old son’s Social Security, and $359.00 in food stamps.
DISCUSSION


This proceeding is a de novo review of the BCS’s determination of an appropriate payment plan for this account.  Stammel v. P.G. Energy, Docket No. C‑20027994 (Order entered May 21, 2003); and  Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z‑00248730 (Order entered December 22, 1995).  The term “de novo” simply means “anew” or “over again.”  As such, we must take a new look at a payment plan for this account.  For the following reasons, the complaint must be dismissed.
A.
The High Bill Complaint


The Complainant disputes the amount of the bill that she owes to Duquesne Light.  By claiming that she has been overbilled, the Complainant is seeking relief from the Commission.  As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proving that she is entitled to relief.  66 Pa. C.S. §332(a).


The Pennsylvania Supreme Court has held the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1954); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied her burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982).



Furthermore, one must exercise care to ensure substantial evidence supports the decision of the Commission.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; and Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  Further, a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.



In Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), the Commission outlined the general dynamics for the burden of proof in a case that raises a high bill dispute.  In order to determine whether a complainant has established a prima facie case where there are claims of unusually high bills, this Commission has declared that certain factors must be considered.  While the accuracy of the meter is an important factor in resolving a billing dispute, it is not the sole criterion.  Id. at 100.  A complainant may establish a prima facie case by: (1) showing that the disputed bill was abnormally high when compared to prior usage patterns; and (2) showing that his/her pattern of usage had not changed.  Id.  In looking at these criteria, one may consider the billing history of the account, any change in the number of occupants residing in the household, the potential for energy utilization, and any other relevant facts or circumstances that come to light during the proceeding.  Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980).



Hence, the “Waldron Rule” is nothing more than an evidentiary rule, which the Commission adopted to apportion the burden of going forward with the evidence.  Pennsylvania Electric Company v. Pa. P.U.C., 473 A.2d 704, 705-6 (Pa. Cmwlth. 1984).  As such, it is immaterial to the applicability of the rule whether the customer is residential, commercial or industrial.  Chiaverini v. Duquesne Light Company, Docket No. C-00945562 (Order entered February 13, 1995); and Kupstas v. Pennsylvania Gas & Water Company, Docket No. F‑09136863 (Order entered September 17, 1992).  Application of these criteria here reveals the Complainant has failed to carry her burden of proving that she has been overbilled.


During the five years that she has resided at this location, the number of individuals living in the Complainant’s household has remained relatively stable.  Bey experienced the birth of another child six months ago and the father of that child recently moved away after living there for six months.  These events seem to have had little effect upon her electric bills.  The Complainant is unable to point to any particular bill as being too high, insisting instead that all of her bills from Duquesne Light are incorrect.  For its part, Duquesne Light offers a statement of account (Respondent’s Exhs. 1 & 1‑A, as revised) and a usage comparison report (Respondent’s Exh. 2) disclosing remarkably consistent electric consumption from month-to-month during this account’s five years.  Accordingly, the Complainant has failed to meet her burden of proving that Duquesne Light has overcharged her for electric service.
B.
A Payment Plan


With the enactment of the Responsible Utility Customer Protection Act, (“Chapter 14”), 66 Pa. C.S. §§1401, et seq., effective December 14, 2004, the Pennsylvania Legislature directed how the Commission must establish a payment arrangement in this type of case.  Since this proceeding is a hearing de novo, the new Chapter 14 mandates apply here.  Accordingly, the BCS’s payment plan for this account cannot be accepted.


As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of PA, 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Harrisburg Taxicab & Baggage Co. v. Pa. P.U.C., 786 A.2d 288 (Pa. Cmwlth. 2001); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).  Parties to an action may not confer jurisdiction upon a tribunal where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Similarly, a challenge to subject matter jurisdiction is never waived; this jurisdictional question may be raised at any stage of the judicial process.  Commonwealth v. Atlantic & Gulf Coast Stevedores, Inc., 422 Pa. 442, 221 A.2d 128 (1966).



Section 1405(c) of the newly enacted Chapter 14, 66 Pa. C.S. §1405(c), specifically states that as of December 14, 2004, the Commission has no authority to negotiate or approve a payment agreement involving a customer participating in a CAP.  Chapter 14 defines a “payment agreement” as “an agreement whereby a customer, who admits liability for billed service, is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  66 Pa. C.S. §1402.  The Complainant admits owing an unpaid balance on this account and she is seeking an affordable payment plan to satisfy this obligation, while she is currently participating in the Respondent’s CAP.  Therefore, the Commission has no authority to grant the relief this customer seeks.  Goodman v. West Penn Power Company, Docket No. C‑20043575 (Order entered March 15, 2005).  Accordingly, the complaint must be denied.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  See, 66 Pa. C.S. §§701, et seq.

2. The Complainant has failed to meet her burden of proving that the Respondent has overbilled her for the electric service that it has provided.  See, 66 Pa. C.S. §332(a).

3. The Commission has no authority to grant the Complainant relief by negotiating or approving a payment plan on her account while she is enrolled in the Respondent’s Customer Assistance Program.  See, 66 Pa. C.S. §1405(c).
ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Angela Bey against Duquesne Light Company at Docket No. Z‑01685062 is hereby denied.
Date:  June 6, 2005


















John H. Corbett, Jr.








Administrative Law Judge
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