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HISTORY OF THE PROCEEDING
On September 17, 2004, Robert Cooper (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PECO Energy Company (PECO or Respondent) alleging that a neighbor was stealing electricity from him by running wires from his house which PECO cut in 1999.  He wants the charges removed from his bill. 

On October 7, 2004, Respondent filed an Answer denying the material allegations of the Complaint.  The Office of Administrative Law Judge (OALJ) briefly took mediation review of this case on October 13, 2004.
By Hearing Notice dated January 7, 2005, the parties were notified that an Initial Hearing in this case was scheduled for the morning of January 18, 2005 at 9:30 a.m. in the Philadelphia State Office Building.  The Hearing Notice notified the parties that the hearing in this matter was one of several scheduled for that morning and that the parties should expect to be present in the hearing room until their case was called.  

A Prehearing Order was issued on January 7, 2005, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

On January 14, 2005, Robert Cooper submitted a fax to the ALJ requesting a continuance because he will be starting a new job on January 18, 2005.  The continuance was granted.

By hearing notice dated May 3, 2005, this case was rescheduled for an In-Person Initial hearing on Wednesday, June 8, 2005 at 10:00 a.m. in an available hearing room in the Philadelphia State Office Building.  The hearing was convened as rescheduled.  PECO appeared and was represented by Lisa A. Lutz, Esq.  She was accompanied by one witness, Louis DuBois, who testified briefly and submitted one exhibit for the record, PECO 1, an account statement.  Robert Cooper did not appear.  The ALJ called Cooper at the number he provided on his request for a continuance, but did not reach him because a mechanical service answered, but could not take a message because his message box was full.
Attorney Lutz moved for dismissal of this case for failure to prosecute.  That motion will be granted in the Ordering Paragraphs below.  The record will be closed as of the date of the hearing.
FINDINGS OF FACT



1.
Robert Cooper (Customer) was a residential electric customer of PECO.  According to Commission files, Cooper’s address was 5413 Angora Terrace, Apt. B, Philadelphia, PA 19143.



2.
PECO Energy Company is a Pennsylvania corporation providing natural gas and electric service for compensation in Pennsylvania.



3.
Cooper has moved.  He is no longer a customer of PECO.  According to PECO, his new address is 1615 Mohican Street, Philadelphia, PA 19138.  He had not informed the Commission of his new address.



4.
Cooper had actual knowledge of the hearing because PECO had contacted him at his new address by letter, and had also left messages for him at his phone number, and informed him of the hearing.


5.
On May 3, 2005, the Office of Administrative Law Judges (OALJ) issued a notice setting an initial in-person hearing to be held on Wednesday, June 8, 2005 at 10:00 a.m. in an available hearing room in the Philadelphia State Office building.  



6.
The ALJ attempted to call Cooper at the number he provided on his continuance request, 215-549-9585.  This is the same number PECO has for his current phone number, and where it has left messages for him.  The number rang, and was answered by a mechanical answering service.  However, the ALJ could not leave a message for Cooper about the hearing because his mailbox was full.


7.
The Customer’s hearing notice was sent by first class mail to the address given on the complaint.  There is no returned hearing notice in the file.  A phone attempt was made to contact Customer to allow him an opportunity to participate in the hearing.  Customer was not available at the phone number he recently provided to the Commission.


8.
The Commission does not have another phone number for Cooper, and did not have another address for Cooper until the day of the hearing.


9.
Cooper did not appear and was not represented.  PECO did appear and was represented by an attorney who was prepared to proceed.


10.
PECO did put on evidence of the amount of the outstanding balance on Cooper’s account, which was and remains $3,701.25 as of May 2005.  Service was terminated in May 2002 at the request of the customer.  PECO 1 at 4 of 4; DuBois Testimony
DISCUSSION


Where a Customer who alleges an inability to pay current or budget bills, or avers service problems including inaccurate billing and including payment problems, does not appear at a scheduled hearing after notice, the Commission’s policy is to dismiss the complaint with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered 12/26/95) (When complainant fails to appear for the hearing, the case should be dismissed with prejudice.).  There are exceptions to this rule where the complainant shows good cause for failing to appear, but none of them apply here.


The Commission has enunciated an additional approach to such customer complaints.  In Stammel v. PG Energy, a Division of Southern Union Company, Docket No. C-20037994 (Stammel) (Order entered 5/21/03), the Commission held that if Complainant fails to appear for the hearing and the utility chooses not to present evidence or testimony regarding the BCS determination, the case should be dismissed with prejudice with no ordered payment arrangement.  The BCS decision cannot become the operative decision of the Commission if not admitted into evidence by utility at the hearing.  PECO did not introduce a BCS decision into evidence here.



It appears to me that the utility can present other evidence without compromising its position, such as the account statement, so that there will be evidence in the record of what the amount to be ordered to be paid is.  In this case, the Account Statement was admitted as PECO 1, and the outstanding balance is $3,701.25.


The Commission rule is that the whole balance becomes due and owing when the non-appearing customer is no longer a customer of the utility.  French v. West Penn Power Co., C-00970856 (Order entered 4/16/98) (The BCS determination is not to be adopted but the entire amount is due and payable immediately upon entry of the final Commission order.); Bollinger v. Duquesne Light Co. and The Peoples Natural Gas Co., Z-00377307 (Order entered 4/29/98) citing DeAngelo v. PG Energy Co., Inc., C-00968276 (Order entered 8/26/97) (case was dismissed “with prejudice”, and the entire amount made due and payable upon entry of the Commission final order).  Cooper is no longer a customer of PECO.


Here, PECO has moved to dismiss this complaint for failure to prosecute, and has presented minimal but sufficient evidence of the balance which is due and owing.  PECO seeks that the complaint be dismissed, and that an order be issued directing that the entire balance of $3,701.25 be immediately due and owing.



The motion should be granted based on the Commission’s rulings in Stammel, supra, and French v. West Penn Power, supra..  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701, 1501.
2. Respondent has not violated any provision of the Public Utility Code, Commission Regulations or a Commission Order.
3.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).

4.
Cooper had the burden of proof to show why the amount in dispute should be removed from his account with evidence on the record.  66§ Pa.C.S. 332(a).  He did not appear, and so produced no evidence, so he did not meet his burden of proof.

5.
When a complainant who is no longer a customer of the utility fails to appear for a hearing, the full account balance is to become due and owing within 20 days of the date of the final Commission Order.  

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of PECO Energy Company to dismiss the Complaint of Robert Cooper at Docket No. C-20043683 is granted.

2.
That the Formal Complaint filed by Robert Cooper against PECO Energy Company at Docket No. C-20043683 is dismissed with prejudice for failure to prosecute.

3.
That within twenty (20) days of entry of the Final Commission Order, Robert Cooper shall pay to PECO the amount of his entire remaining account balance, or $3,701.25.


_________________________________






Allison K. Turner






Administrative Law Judge
Date:
June 9, 2005
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