BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Miller Restaurant Holdings t/a


:
Moody Monkey Restaurant



:







:


v.





:

C-20042855







:

PECO Energy Company



:

INITIAL DECISION
Before

Ky Van Nguyen
Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On April 15, 2004, Miller Restaurant Holdings t/a Moody Monkey Restaurant (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent had overbilled the restaurant.  The Complainant asked that the Respondent remove the overbilled amount from its account.  


On May 18, 2004, the Respondent filed an answer to the complaint.  The Respondent stated that, in 2003 it replaced the Complainant’s meter, but that the meter did not register the Complainant’s usage.  As a result, the Respondent advised the Complainant that the Complainant had been underbilled for service.  The Respondent also stated that the Complainant agreed to pay for the underbilled service and that it did not keep this payment arrangement.


On April 4, 2005, a hearing on the complaint was held.  The Complainant did not appear.  The Respondent was represented by Mary McFall Hopper, Esquire, who presented the testimony of one witness and produced one exhibit which was introduced into the record.  The record was closed at the end of the hearing.
FINDINGS OF FACT


1.
The Complainant was a commercial customer of the Respondent and took service at 2508 W. Ridge Pike, Norristown, Pennsylvania (Formal Complaint Form).  


2.
On October 28, 2004, the Complainant requested the discontinuance of service and the final bill was $50,218.76.  This bill was reduced by a deposit and interest amount of $9,237.05.  The Complainant’s final account balance is $40,981.71 (N.T. 4, 5).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of this case, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has billed the Complainant incorrectly.  


The Complainant did not appear to carry its burden of proof.  When a complainant does not appear, the only function remaining to this forum is that of announcing the facts and dismissing the case.


Further, the Commission satisfied the requirement of affording the Complainant with administrative due process, by providing timely notice of the hearing on his complaint, and the opportunity to be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. Ct. 1984).  The Commission’s Hearing Notice of November 10, 2004, which informed the parties of the day, date and time of the hearing in this case, was mailed to the Complainant at the address he provided on the formal complaint form.  The Commission’s Hearing Notice has not been returned by the United States Postal Service.  Accordingly it is presumed that the Complainant received the Commission’s notice of the hearing.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Judge v. Celina Mutual Ins. Co., 449 A.2d 658 (Pa. Super. Ct. 1982); Samaras v. Hartwick, 697 A.2d 71 (Pa. Super. Ct. 1997).


Once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Pa. PUC October 25, 1993).  The Commission has held that when a complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed, with prejudice.  Darling v. Philadelphia Electric Company, Docket No. F-00161139 (Pa. PUC November 16, 1993).  This means that the Complainant will not be permitted, in any future proceeding, to attempt to litigate the issues raised in this case.


It is noted that when the Complainant is no longer the Respondent’s customer, it is required to pay the entire amount due and owing.  Bollinger v. Duquesne Light Co. and The Peoples Natural Gas Co., Docket No. Z-00377307 (Pa. PUC April 29, 1998).
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.


2.
When a complainant fails to be present at a scheduled hearing, the complaint is to be dismissed with prejudice.  Darling v. Philadelphia Electric Company, Docket No. F-00161139 (Pa. PUC November 16, 1993).



3.
When a customer is no longer a utility customer, the customer is required to pay the entire balance due and owing.  Bollinger v. Duquesne Light Co. and The Peoples Natural Gas Co., Docket No. Z-00377307 (Pa. PUC April 29, 1998).
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Miller Restaurant Holdings t/a Moody Monkey Restaurant against PECO Energy Company at Docket No. C-20042855 is dismissed with prejudice.


2.
That Miller Restaurant Holdings t/a Moody Monkey Restaurant shall pay PECO Energy Company the entire balance due and owing.
Date:

June 10, 2005



____________________________________








Ky Van Nguyen







Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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