BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Jon E. Yount, AC-8297, et al.


:

(Unique Pinckney)



:







:

            v. 




: 

C-20042655






:

T-Netix, Inc.




:

INITIAL DECISION
Before

Louis G. Cocheres

Administrative Law Judge

HISTORY OF THE PROCEEDING


On March 22, 2004, Jon E. Yount and several other inmates including Mr. Pinckney (Pinckney or Complainant) filed a formal Complaint against T-Netix, Inc. (T-Netix or Company), and alleged a dispute about billing and service issues.



By letter dated September 10, 2004, T-Netix responded to Mr. Yount’s and Mr. Pinckney’s Complaint by filing an Answer.



An Initial Hearing by telephone was held on September 28, 2004, before the undersigned.  Mr. Pinckney did not attend.  At a later time I learned that he had been paroled.  Another hearing was scheduled on June 9, 2005.  Mr. Pinckney and T-Netix received a Telephone Hearing Notice from the Office of Administrative Law Judge, dated April 13, 2005.  When I dialed the number listed on the Telephone Hearing Notice, it was answered by a woman who identified herself as his mother.  I explained that this Hearing was for a Complaint initiated in part by her son and verified the correct address for the residence.  She responded that she was unaware of the Hearing and that her son was getting training as one of the conditions of his parole.  I told her that the Hearing would go on without him, but that, if he could present a reasonable excuse, he could call me at my office and I would consider granting him another Hearing.  No message was received from Mr.  Pinckney.


T-Netix was represented at the hearing, and T-Netix moved to dismiss the Complaint for lack of prosecution.  T-Netix introduced one exhibit which was admitted into the record.  In view of Mr. Pinckney’s conduct, the motion will be granted below.



The record consists of the transcript of the Pinckney Hearing which was not transcribed before the preparation of this Initial Decision and one T-Netix exhibit.  The record was closed for only the Pinckney portion of the case on June 9, 2005.  No briefs were filed.

FINDINGS OF FACT


1.
By letter notice, dated April 13, 2005, the Office of Administrative Law Judge notified all parties that an Initial Telephonic Hearing would be held on June 9, 2005, at 10:00 a.m.  The notice specified that the parties were responsible for providing an accurate telephone number to the Administrative Law Judge.


2.
The Telephone Hearing Notice was not returned by the Post Office.


3.
Mr. Pinckney had notice of the hearing.



4.
During an off-the-record discussion, Mr. Pinckney’s mother explained that he was not home and that her son was getting training as a condition of his parole.  



5.
Mr. Pinckney’s address at the time of the hearing was 8947 220th Street, Queens Village, NY 11427-2505.


6.
Mr. Pinckney offered no reasonable excuse for his absence.



7.
T-Netix-Pinckney Exhibit 1 was a copy of Mr. Pinckney’s PADOC
 Debit Account At-a-Glance for all of his telephone calls from State Correctional Institution - Huntingdon.  The Exhibit showed that all of his calls were made to telephone numbers outside the Commonwealth of Pennsylvania.  T-Netix-Pinckney Exh. 1.

discussion


Having reviewed the pleadings, the record, the Public Utility Code and the Commission regulations, I have concluded that Mr. Pinckney’s Complaint should be dismissed for lack of prosecution, as well as for lack of subject matter jurisdiction.  As noted in the findings of fact, Mr. Pinckney received notice of the hearing in a timely fashion.  He failed to appear at the hearing and offered no subsequent excuse for his absence.  Under these circumstances, I find that he has failed to properly prosecute his Complaint about his billing dispute and will dismiss the same below.  52 Pa. Code §5.245.



T-Netix-Pinckney Exhibit 1 showed that all of his calls were made to telephone numbers outside the Commonwealth of Pennsylvania.  Having reviewed the original Complaint, the Exhibit and the Public Utility Code, I find that the case must be dismissed for lack of jurisdiction.  Even if all allegations set forth in the original Complaint are found to be true, there is no remedy that can be awarded to Mr. Pinckney because the Commission lacks subject matter jurisdiction.  The Public Utility Code specifies that this Commission does not have the jurisdiction to regulate commerce with foreign nations or among the states.  Public Utility Code, 66 Pa. C.S. §104.  There can be no doubt that area codes listed on the Exhibit are not used within the Commonwealth’s borders.  Accordingly, Mr. Pinckney’s portion of the Complaint must be dismissed on the merits, too.
conclusions of law


1.
The Commission does not have the jurisdiction to regulate commerce with foreign nations or among the states.  Public Utility Code, 66 Pa. C.S. §104.



2.
The Commission has jurisdiction over the parties to, but not the subject of, this case.  Public Utility Code, 66 Pa. C.S. §§104 and 701.


3.
As the Complainant Mr. Pinckney had the burden of proof.  66 Pa. C.S. §332(a).  His failure to participate in the hearing process made it impossible to carry his burden.


4.
If after receiving notice of a hearing the complainant fails to appear, the complainant shall be deemed to have waived the opportunity to participate, and the complaint may be dismissed for failure to prosecute.  52 Pa. Code §5.245.



5.
Absent some evidence to the contrary, there is a presumption that notice sent by regular mail to the correct address has been received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584, (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 449 A.2d 658 (1982); Shafer v. A.I.T.S., Inc., 285 Pa. Superior Ct. 490, 428 A.2d 152 (1981); Christie v. Open Pantry Food Marts, Inc. of Delaware Valley, 237 Pa. Superior Ct. 243, 352 A.2d 165 (1975).

order


therefore, 


it is ordered:



1.
That portion of the Complaint of Jon E. Yount, AC-8297, et al., v.
T-Netix, Inc., at Docket No. C-20042655, as it concerns Unique Pinckney only, is hereby dismissed with prejudice.



2.
That the Complaint of Jon E. Yount, AC-8297, et al., v.T-Netix, Inc., at Docket No. C-20042655, shall remaining open until hearings have been completed and decision(s) written which dispose of the issues remaining in the case.
DATED:
June 10, 2005
















Louis G. Cocheres







Administrative Law Judge
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