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HISTORY OF THE PROCEEDING



On May 25, 2004, Alvin H. Atkins (“Atkins” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following: that he is the only occupant at his property; that his utility bills are approximately $475 a month; that he thinks his bills are excessive; that he does not cook very much; that his thermostat is set to 70 degrees in the winter; that he travels frequently; that he believes that his gas consumption is overestimated; that he is a senior citizen on disability; and that he cannot afford to pay his gas bills.  He wants an onsite reading of his meter or a meter test.  



The Respondent, through its counsel, filed an answer on April 22, 2004.  In its Answer, the Respondent denied that there was an error in the Complainant’s bills.  The Respondent averred that the Complainant moved into the service address on November 24, 2002.  In April 2003, the Respondent sent the Complainant a bill for $1,665.98 for usage from November 24, 2002 to April 7, 2003.  The Respondent averred that the service address is equipped with automated meter reading device.  The Respondent referred to a Bureau of Consumer Services decision, dated April 13, 2004, which instructed the Complainant to pay a budget of $205 plus $40 a month on the account balance.  On July 14, 2004, the Complainant’s account balance was $3,179.68.



A telephonic hearing was held in this matter on December 7, 2004, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, Alvin H. Atkins, did not participate.  The presiding officer tried to reach the Complainant twice around 10:00 a.m. at (215) 471-4484, the telephone number on the complaint form and the hearing notice (Tr. 2).  The phone rang about twelve times and there was no answer and no answering machine (Tr. 2).  The Complainant did not call to request a continuance or state that he would be unable to attend the hearing (Tr. 4).  Laureto A. Farinas, Esquire, represented the Respondent.  Susan Kelly, a customer review officer for the Respondent, testified on behalf of the Respondent and sponsored two exhibits: PGW Exhibit 1 – history request report; and PGW Exhibit 2-contacts for account
.  



The record in this case consists of an 18 page transcript and two exhibits.  The record closed on December 29, 2004.

FINDINGS OF FACT



1.
The Complainant is Alvin H. Atkins, 65 N. 53rd Street #1, Philadelphia, PA 19139-2636.


2.
The Respondent in this proceeding is the Philadelphia Gas Works.



3.
The Complainant’s bills between April 7, 2003 and August 5, 2004 are based on actual readings.  In September, October and November 2004, the Complainant’s bills were estimated (Tr. 8, 9; PGW Ex. 1).



4.
The Bureau of Consumer Services decision, dated April 13, 2004, required the Complainant to pay a budget of $205 plus $40 a month on the account balance beginning in May 2004 (Tr. 9, 10; PGW Ex. 2). 


5.
The Complainant did not comply with the Bureau of Consumer Services decision (Tr. 10; PGW Ex. 2). 


6.
When the Complainant provided income information to the Respondent, he was not eligible for the Respondent’s Customer Responsibility Program (“CRP”) (Tr. 12, 13).



7.
The Complainant’s last payment in the amount of $115.80 was made on June 11, 2005 (Tr. 10; PGW Ex. 1).



5.
The Complainant’s balance was $3,560.43 at the time of the hearing (Tr. 7; PGW Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S.§332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The Complainant failed to come to the hearing, call to request a continuance or state that he could not attend the hearing (Tr. 2, 4).  The presiding officer called the Complainant’s number home number twice and there was no answer.  Since there was no answering machine, no message was left (Tr. 3, 4).  Mr. Farinas and others from his office tried to contact the Complainant by telephone for several weeks preceding the hearing (Tr. 5).  In addition, Mr. Farinas sent the Complainant a letter on November 24, 2004.  In the letter, Mr. Farinas asked the Complainant to contact him.  The Complainant did not respond to the letter (Tr. 5).  The date and time of the hearing were on the following documents that were sent to the Complainant: the hearing notice, dated September 21, 2004, the Prehearing Order, dated November 5, 2004, and the Respondent’s cover letter, dated December 3, 2004 (Tr. 3, 4).  The fact that the hearing notice, prehearing order and Respondent’s cover letter were mailed to the Complainant creates a rebuttable presumption that the Complainant received the documents.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A.2d 584 (1974).  The U.S. Postal Service did not return these documents to the Commission or the Respondent.  



Section 332(f) of the Public Utility Code, 66 Pa. C.S. §332(f) provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa. C. S. §332(f) and 52 Pa. Code §5.245 and the record was closed.



Susan Kelly, a customer review officer for the Respondent, testified that the Complainant applied for the Respondent’s Customer Responsibility Program (“CRP”) on April 2, 2004.  Since he lives alone and makes $1,210 a month, he was not eligible for CRP (Tr. 12, 13). 



Ms. Kelly testified that the Complainant’s bills except for the September, October and November 2004 bills are based on actual meter readings (Tr. 8, 9; PGW Ex. 1).  The Respondent must enter the Complainant’s property to read the meter (Tr. 8, 9).  She stated that the Respondent would be making arrangements to read the Complainant’s meter (Tr. 9).  In addition, Ms. Kelly attributed the high bill to the Complainant’s failure to pay his bills consistently (Tr. 9; PGW Ex. 1).



Ms. Kelly testified that the Complainant’s outstanding balance was $3,560.43 (Tr. 7; PGW Ex. 1).  She stated that the Bureau of Consumer Services decision, dated April 13, 2004, required the Complainant to pay a budget of $205 plus $40 a month on the account balance (Tr. 9, 10; PGW Ex. 2).  He did not did not comply with the Bureau of Consumer Services decision (Tr. 10; PGW Ex. 2).  The Respondent requested that the Complainant pay the amount he should have paid for consumption pursuant to the BCS decision and subsequently pay the budget of $205 plus $40 towards the arrearage (Tr. 12, 13).


The Respondent’s attorney moved to dismiss the complaint for failure to prosecute (Tr. 7).  The motion was granted (Tr. 7, 13).  



The Complainant failed to sustain his burden of proof.  Accordingly, the Complainant’s bills are correct as rendered.  Since the Complainant did not participate in the hearing, the complaint in this matter will be dismissed in its entirety with prejudice.  See Martin Jefferson v. UGI Utilities, Inc., Z-00269892 (Order entered December 26, 1995). 



On November 30, 2004, Governor Edward G. Rendell signed into law the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacts Chapter 14 of the Code, 66 Pa. C.S. §1401, et seq.


In light of Chapter 14, it is not appropriate to order the Respondent to issue a bill to the Complainant equal to the missed consumption payments from the BCS decision in accordance with Claypool v. T.W. Phillips Gas & Oil Co., Z-00248730 (Order entered December 22, 1995), as modified by Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994 (Order entered May 21, 2003). 

Section 1405 Payment Agreements


(D)
Number of Payment Agreements-Absent a change in income, the Commission shall not establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  If a customer has defaulted on a previous payment agreement, a public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C. S. §1405.



There is no evidence in the record that there was a change in income.  Consequently, the Commission cannot establish or order a public utility to establish a second or subsequent payment arrangement since the Complainant defaulted on the BCS decision.  This is consistent with the Commission’s Implementation Order, entered March 4, 2005.  In that Order, the Commission found that §1405(D) of the Code precludes the Commission from establishing a second payment agreement if a customer has defaulted on a previous payment agreement.  A Claypool catch-up amount is tantamount to a payment arrangement for the missed payments under the BCS decision and is, therefore, barred by Chapter 14.  Lisa Brown v. PECO Energy, Z-01512168 (Order entered May 13, 2005).

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C. S. §701.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing.  66 Pa. C.S. §332(a).



4.
That Chapter 14 precludes the Commission from establishing a payment arrangement for customers who have defaulted on a previous payment arrangement.  66 Pa. C.S. §1405(d), Lisa Brown v. PECO Energy, Z-01512168 (Order entered May 13, 2005).

ORDER



THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Alvin H. Atkins against the Philadelphia Gas Works at Docket Z-01609099 is dismissed with prejudice.



2.
That this record in this case is marked closed.

Date:  June 10, 2005




_________________________________








Cynthia Williams Fordham







Administrative Law Judge

	� 	The information regarding the Bureau of Consumer Services decision is on page 1 of PGW Exhibit 2.  Since Mr. Farinas did not have a clean copy of the decision, he offered to try to locate a copy that could be submitted as PGW Exhibit 3.  Since PGW Exhibit 3 was not entered into the record, the information on PGW Exhibit 2 will be used.
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