BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Gerald Bowe





:








:


v.





:

C-20054450







:

Verizon Pennsylvania, Inc. 



:

INITIAL DECISION 
GRANTING MOTION TO DISMISS
Before

Veronica A. Smith
Chief Administrative Law Judge
HISTORY OF THE PROCEEDING



This case dismisses a Complaint which Gerald Bowe (Complainant) filed with the Commission against Verizon Pennsylvania, Inc. (Respondent or Verizon) on March 17, 2005, alleging that he should not be charged for a non-published, non-listed telephone number.  Respondent filed an Answer, New Matter and a Motion to Dismiss on June 1, 2005, addressing the allegations of the Complaint and moving to dismiss the Complaint because the Commission lacks authority under Act 183 of 2004 over the rates to be charged for these competitive services and, further, that the Complainant lacks standing.



The 10-day response period has passed, and Complainant did not file a response to the Motion to Dismiss.  Complainant also failed to reply to the New Matter set forth by Respondent in its Answer within the prescribed 20 days; therefore, the relevant facts stated in the New Matter are deemed admitted.
  This proceeding was assigned to me by Motion Judge Assignment Notice dated June 13, 2005.  The Motion to Dismiss is now ready for a decision.

FINDINGS OF FACT



1.
Complainant is Gerald Bowe, 106 Summit Place, Lansdale, Pennsylvania 19446.


2.
Respondent is Verizon Pennsylvania, Inc., a jurisdictional public utility providing telephone service in the Commonwealth of Pennsylvania.


3.
On March 17, 2005, Complainant filed a Formal Complaint with the Commission alleging that Verizon should not charge him for a non-published, non-listed telephone number.


4.
Respondent moved for dismissal of the Complaint because the rates charged by Verizon for these services have been declared competitive and the Commission has no authority to regulate these rates pursuant to Act 183 of 2004.



5.
Complainant did not file a response to the Motion to Dismiss, nor did he timely reply to Respondent’s New Matter.

DISCUSSION



Before the Commission are both a Complaint and a Motion to Dismiss the Complaint because the rates complained of have been declared competitive and that the Commission lacks authority to regulate these rates.



The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions, 52 Pa. Code §5.101, including a motion questioning the jurisdiction of the Commission at 52 Pa. Code §5.101(a)(1).  When considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant, and the Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances. Equitable Small Transportation Interveners, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435, Final Order entered July 18, 1994; Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  This is similar to Pennsylvania civil practice with respect to the filing of preliminary objections. Equitable Small Transportation Interveners, supra. 



The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts. County of Allegheny v. Commw. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law. Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).



The Complaint must be dismissed because the Commission lacks the authority to regulate the rates for a telecommunications services declared competitive under 66 Pa. Code §3016 (2005 Supplement), which deals with identification of competitive telecommunication services..


The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest. 66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion. Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 575 Pa. 698, 836 A.2d 123 (2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 128 Pa. Commw. 259, 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 154 Pa. Commw. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The questions presented by Respondent’s Motion are questions of law only.  A hearing in this case is not necessary or in the public interest and would be a fruitless exercise.
CONCLUSIONS OF LAW



1.
Commission regulations provide for the filing of preliminary motions, including a motion questioning the jurisdiction of the Commission.



2.
Act 183 of 2004 applies in this case.


3.
The Commission lacks the authority to regulate the rates charged for these services, since the rates for non-listed and non-published numbers have been declared to be competitive pursuant to 66 Pa. Code §3016 (2005 Supplement).


4.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.

ORDER



THEREFORE,



IT IS ORDERED: 


1.
That the Motion to Dismiss filed by Verizon Pennsylvania, Inc., seeking dismissal of the Complaint filed by Gerald Bowe, at PUC Docket No. C-20054450, is granted.


2.
That the Complaint filed by Gerald Bowe, against Verizon Pennsylvania, Inc., at PUC Docket No. C-20054450, is dismissed with prejudice.
Dated:
June 27, 2005




_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
� The Commission’s regulations state: “A reply to new matter shall be filed within 20 days of the date of service of the answer or other pleading raising new matter.  Failure to file a timely reply to new matter shall be deemed in default, and relevant facts stated in the new matter may be deemed admitted.” 52 Pa. Code §5.62(c).  
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