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HISTORY OF THE PROCEEDING


On April 5, 2004, Christina W. Flemings (Flemings, Complainant or Customer) filed this complaint against Verizon Pennsylvania Inc. (Verizon, Company or Utility) alleging that she had a problem with her phone line for one and a half years due to the interference with the 3-party line.  She used her cell phone during this time.  She avers that the complaint has been resolved, but asserts that she should have been credited with more than the Company allowed her.


On May 3, 2004, Verizon filed its answer to the complaint, admitting that it had received complaints from Fleming about hearing other voices on her telephone line.  The Company avers that it checked its facilities and made repairs to certain facilities in response to Complainant’s contacts.  Verizon notes that Flemings states that the complaint has been resolved, and admits this statement.  



Verizon further avers that it gave Flemings a credit of $100.00 as an accommodation for any inconvenience she may have experienced related to her trouble reports.  Verizon denies that she is entitled to any further credits. 



Mediation Review was performed on this case, and on May 11, 2004, An Interim Order Setting Resolution Conference was served.  On or about June 30, 2004, a report was submitted as required by that Order.


On July 20, 2004, a hearing notice was issued scheduling an initial telephone hearing to be held on this case on Wednesday, October 27, 2004, at 10:00 a.m.  The case was assigned to ALJ Turner for hearing and initial decision.



On July 27, 2004, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



On October 27, 2004, the hearing was convened as scheduled.  Flemings appeared and represented herself.  She testified, but did not submit any exhibits.  Verizon appeared through the representation of Steven K. Haas, Esq., who called two witnesses, Patricia Dornisch and Wendell Stamps.  Verizon did not submit any exhibits.


The record should be considered closed as of January 16, 2005.


FINDINGS OF FACT


1.
The Complainant is Christina W. Flemings (Complainant) who receives residential telephone service from Verizon.  According to Commission files, Flemings’ address is 3411 N. 10th Street, Philadelphia, PA 19140.  



2.
The Respondent is Verizon Pennsylvania Inc. which is a Pennsylvania corporation providing telecommunications service for compensation in Pennsylvania.



3.
Patricia A. Dornisch (Dornisch) is employed by Verizon as an assistant manager in its compliance group, which reviews documents for compliance with the PUC regulations and Orders.  She also investigates formal complaints.  Tr. 17  



4.
Dornisch had reviewed Flemings’ account records.  Verizon according to its records has received 4 trouble reports from Flemings prior to issuing the credit.  On January 12th, 2004, Verizon issued Flemings a $100.00 credit as a courtesy for the inconvenience that she experienced.  Tr. 18


5.
An additional credit was applied to Flemings’ account in October 2004.  The amount was $17.59, which included surcharge and tax.  On October 8th, Flemings had called and asked for a credit for 10 days of her local service.  Tr. 19


6.
Wendell Stamps is a local manager for Verizon in the Repair Department.  He has worked for the phone company for 36 years.  He supervises a group of outside service technicians for the installation and maintenance of phone lines.  He works out of 100 East Armat Street in Philadelphia, PA 19144, and his district includes Flemings’ neighborhood.  He and his group work with “trouble tickets”, which are records of service complaints and the efforts taken to solve the problems reported.  Tr. 22-23


7.
Right at the corner of Flemings’ Street, inside the yard at 3415 N. 10th Street, is her serving terminal.  There is a service access wire that runs from her home to that location.  Verizon has problems in gaining access to this yard because it is encased with a 6-foot cinder block wall with a locked gate on the side entrance on Russell Street.  Tr. 25.  There are only six houses on her block.


8.
Flemings began experiencing static and interference and cross talk on her line in 2001, during her husband’s last illness, and it has continued through into 2004.  When she filed her complaint on April 5, 2004, she averred that the problem had been solved, but at the hearing she testified to recurrence of problems after that time.  On June 4th and 5th, 2004, the phone was dead, and the jack in her bedroom was replaced.  From September 26th to 30th , 2004 she experienced disruptions on her line.  In October, she received a credit of $17.89 for this period.  Tr. 19-20


9.
The following chart shows Flemings’ trouble reports:
	December 25, 2002
	Troubles on line
	Asked to check her NID & call back
	She did not call back
	

	November 7, 2003
	Transmission trouble on line
	11/11 Dispatched Technician; he had access to the serving terminal
	Referred to cable splicer; he also had access to the serving terminal; he changed from one cable pair to another
	Changed F2 pairs outside the box

	December 30, 2003
	Hears noise on line
	Testing found nothing on the line
	Dispatched technician – no one home – left “no access” card
	

	January 8, 2004
	Transmission problem – static noise- couldn’t hear
	Dispatched technician – he found nothing on testing
	Changed F2 pairs as a precaution
	

	March 9, 2004
	Radio interference or CB interference
	Line tested OK – Dispatched technician
	Had a problem gaining access to her home and to terminal at 3415 N. 10th Street
	Technician brough continuing problem to Stamp’s attention

	March 30, 2004
	Interference on the line
	Stamps generated trouble ticket – no dial tone as a code
	On Saturday visit gained access to neighbor’s yard, replaced both F1 and F2 facilities
	

	June 3-4, 2004
	Line dead
	Jack replaced in bedroom
	
	

	September 26-30, 2004
	Static on line; could not reach phone company for 4 days
	Requested adjustment for 10 days of local service.
	
	


Tr. 30-35, 41


10.
It is not unusual in transmission complaints that technicians cannot duplicate the conditions reported by the customer.  Without actually duplicating the problem, it is difficult to isolate and determine what is causing the problem.  Facilities are often changed or replaced as a precaution.  Tr. 36-37



11.
The interference on Flemings’ line was constant.  She discontinued long distance because she could hardly hear what her friends and family were saying.  Flemings had to go to pay phones and use the phones of her neighbors.  Tr. 9.  She prefers cordless phones but they do not work well, so she has had to go back to hard-wired phones.  Tr. 16


12.
Flemings’ son has bought a cell phone for her to use.  She cannot afford one.  Tr. 15-16


13.
Flemings did not include the cost of replacement phone service.  She has only asked Verizon to credit her for the non-use of her phone.  Tr. 9

DISCUSSION


The Commission has jurisdiction over this complaint under Sections 701, 1501 of the Public Utility Code (Code) and Section 3001, et seq. (Chapter 30), 66 Pa. C. S. §§701, 1501 and 3001, et seq., and Title 52 of the Pennsylvania Code, Chapters 63 and 66.  See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.


Section 1501 provides “Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities....”See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the repair practices of a public utility.  The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 64 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding telephone service).  The Commission has also interpreted and applied various sections of Chapter 30 to declare specific services provided by Verizon as competitive, and thus not subject to regulation.  Re Bell Atlantic-Pennsylvania, Inc., 82 Pa PUC 194 (1994) (Bell Atlantic) at 246-247.



As the complainant, Flemings has the burden of proof to show that her allegations are correct, and that she is entitled to the relief she seeks, i.e.,  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron).


If the Commission finds that violations of the Public Utility Code, or its regulations, have occurred, it has the authority to impose civil or criminal penalties.  66 Pa. C. S. §§3301, 3302 



Flemings has testified that she has had constant interference on the line, and has heard cross talk.  Tr. 9, 12.  She could not use her phone.  She had to use pay phones and neighbors’ phones.  Her son felt the need to buy and pay for service for a cell phone for his mother so he could keep in touch with her.  Tr. 10.  She has called in 8 trouble reports to Verizon over a period of almost three years.  The Company has corroborated these reports with its own records, and has responded to the reports by dispatching technicians.  The technicians have not been able to duplicate the conditions reported by Flemings, and have not found and isolated the facilities that are causing the problems.  Even though they have replaced facilities, the problems have recurred.  Verizon has suggested that the problem may be cause by a Sprint cell tower in the area or CB or two-way radios.  Tr. 38-39.  However, there is no evidence of CB or two-way radios in the area.



Verizon has emphasized on both direct and cross examination that Flemings never reported or was found to have no dial tone (except in June 2004).  The ALJ speculates that this relates to the Commission’s regulations on the provision and quality of service.  52 Pa. Code §§64.1, et seq. & 63.1 et seq.  The ALJ finds that if there is so much interference on the line that the customer cannot use his or her phone, and has to go to a pay phone or rely on a cell phone, it is the equivalent of the loss of dial tone or loss of service.  The phone is effectively useless during periods when interference such as is described here occurs.


The Commission’s regulations at 52 Pa. Code §63.63 do in fact cover this issue:
§63.63. Transmission requirements and standards.

 (a)  A public utility shall furnish, operate and maintain facilities adequate to provide acceptable transmission of communications. Transmission shall be at adequate volume levels and free of excessive distortion, noise and cross talk.
The ALJ opines that the service provided to Flemings does not meet this standard, and that Verizon is in violation of this regulation.  However, Verizon is not in violation of the Commission’s regulations which require responsiveness to customer trouble reports.  As stated before, the ALJ considers the problems experienced and reported by Flemings to be out-of-

service conditions.  52 Pa. Code §63.67.  However, Verizon has been very responsive to Flemings’ trouble reports.  The ALJ opines there is no basis to assess a civil penalty.


Flemings seeks to receive an increased amount of credit from Verizon for her service problems.  Verizon has already credited Flemings with $117.89.  The Company did not provide any method for calculating these credit amounts.  The first credit was a courtesy credit in the amount of $100.00.  The ALJ opines that the Commission does not have authority to order a courtesy credit.  Its orders must be based on violations of the law or regulations.  



The second credit was in response to a request for credit for loss of ten days service.  Tr. 19.  The Commission’s regulations provide a method for calculating out-of-service credits.  52 Pa. Code §64.52.  This method may have been used to calculate the second credit.  This method would be difficult to apply here again because there are no quantified periods of time when service was obstructed by interference.  Flemings herself did not request a specific amount.  The ALJ opines that the only valid approach to granting relief to Flemings is to direct Verizon, after consultation with Flemings, to calculate and issue a credit based on  the times its records show Flemings was out of service.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.  66 Pa.C.S. §§102, 701, 1501; 52 Pa. Code §§63.1, et seq., 64.1, et seq.


2.
The customer filing the complaint has the burden of proof to support her complaint with evidence on the record.  66 Pa.C.S. §332(a).  Flemings appeared and presented reliable evidence which was corroborated by the Company, and thus met her burden of proof.



3.
Verizon’s service to Flemings was in violation of 52 Pa. Code §63.63 because of the presence of static, distortions and cross-talk, and of the Public Utility Code for failing to provide adequate service.  66 Pa. C.S. §1501


4.
The Company presented evidence that it had responded to most trouble reports from Flemings by dispatching a technician, and each time a repair of some sort was made.  Nonetheless, the trouble continued to recur.  Tr. 14.  Verizon is not in violation of 52 Pa. Code §63.67


5.
It would not be in the public interest to impose a civil penalty on Verizon for violation of the Commission’s regulations in this case.  66 Pa.C.S. §3301

ORDER


THEREFORE,



IT IS ORDERED:



1.
The complaint of Christina W. Flemings v. Verizon Pennsylvania Inc., docketed at C-20042754 is hereby sustained, and the case shall be marked closed.



2.
Verizon shall consult its service records for Flemings and consult with Flemings, and then calculate and issue credit to Flemings for the times she lost service between 2001 and 2004.








____________________________________





Allison K. Turner






Administrative Law Judge

Dated:

June 17, 2005
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