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ORDER

BY THE COMMISSION:

Philadelphia Gas Works (“PGW”) filed a Petition for a Declaratory Judgment or Alternatively Waiver of PUC Regulations (“Petition”), pursuant to 52 Pa. Code §§5.42 and 56.222, on February 25, 2005.  PGW asks the Commission to find that its Inappropriate Request for Service charge (“IRS charge”) is a basic service charge within the meaning of 52 Pa. Code §62.72, or, in the alternative, grant a waiver of the separate billing requirement for nonbasic service at 52 Pa. Code §56.13

Copies of this Petition were served on the Office of Consumer Advocate (“OCA”), the Office of Small Business Advocate (“OSBA”), Community Legal Services and the Office of Trial Staff (“OTS”).  The OTS filed an Answer to the Petition on March 16, 2005.  The OCA and OSBA filed Answers to the Petition on March 17, 2005.  
BACKGROUND

A.
Regulatory History

PGW is a “city natural gas distribution operation” owned by the City of Philadelphia. 66 Pa. C.S. §102.  PGW was made subject to Commission jurisdiction on July 1, 2000 as a consequence of the Natural Gas Choice and Competition Act, 66 Pa. C.S. §§2201-2212.  PGW filed a restructuring plan and proposed tariff with the Commission on July 1, 2002, in order to bring itself into compliance with all applicable Commission statutes and regulations.  Preexisting practices and procedures of PGW were allowed to continue until the new tariff went into effect.  66 Pa. C.S. §2212(d).  The Commission approved PGW’s restructuring plan, with some modifications, in early 2003.  Pennsylvania Public Utility Commission v. Philadelphia Gas Works, Docket No. M-00021612 (Order entered March 31, 2003).  The Commission later approved a gas service tariff for PGW which included all the rules, rates and practices that govern its conduct with its retail gas customers.  Compliance Tariffs of Philadelphia Gas Works in response to the Commission Restructuring Order as modified on reconsideration; Docket No. M-00021612 (Order entered October 10, 2003).
         
B.
PGW’s Gas Appliance Repair Service


In its Petition, PGW states that it provides two forms of repair service to its natural gas customers.  Primarily, PGW is required to repair a customer’s or PGW’s gas lines and meters when necessary to ensure the safety of customers, employees and others.  52 Pa. Code §59.33.  In addition to this mandatory repair obligation, PGW has voluntarily chosen to offer a gas appliance repair service to its residential customers.  PGW asserts that its appliance repair program is a non-regulated service, and that it has included charges for this service in its tariff for informational purposes only.  

PGW states that, consistent with its obligations under Section 59.33, repairs to customers’ gas lines and meters are given priority over appliance repairs.  Accordingly, PGW technicians respond more quickly to these calls than those for the repair of gas appliances.  PGW asserts that customers are aware of this practice and in numerous instances have falsely claimed that they are experiencing a leak in their service line, when they actually require service for their gas appliances.  Because of the higher priority that PGW attaches to repairs of service lines and meters, it has instituted an Inappropriate Request for Service (“IRS”) charge to discourage such behavior.  This charge is found in Rule 12.3 of PGW’s approved tariff, Gas Service Tariff – Pa P.U.C. No. 2:

12.3. INAPPROPRIATE REQUEST FOR SERVICE CHARGE. If a Customer requests service for a Gas leak at their premise and PGW determines that there was no Gas leak but rather the request was actually for an appliance repair, the Customer will be assessed an amount equal to the Customer Service Call Charge for 8/10 hours.

PGW states that it has established policies and procedures governing the imposition of this charge, which are found at Appendix A to its Petition.  PGW claims that it audits the application of this charge consistent with a procedure identified in Appendix B to its Petition.  PGW notes that it assessed the IRS charge 6,233 times in fiscal year 2004 (September 1, 2003 through August 31, 2004).  


PGW has been listing IRS charges as a separate line item on its retail customers’ monthly bills since at least September 1, 2003 and states that it has been identifying it as a nonbasic charge at the request of the Bureau of Consumer Services (“BCS”).  On February 11, 2004, BCS sent a letter to PGW on the subject of this charge.  BCS noted that it had been expecting PGW to begin separately bill this charge as of September 1, 2003, and that PGW was now on official notice that it was in violation of 52 Pa. Code §56.13, which states:
§ 56.13. Separate billings for merchandise, appliances and nonrecurring services 

 Charges for other than basic service -- that is, merchandise, appliances and special services, including merchandise and appliance installation, sales, rental and repair costs; meter testing fees; line extension costs; special construction charges, and other nonrecurring charges, except as provided in this chapter -- shall appear on a separate bill.

52 Pa. Code §56.13


PGW asks the Commission to find that its IRS charge is a basic service charge, and that Section 56.13 therefore does not apply.  In the alternative, PGW asks the Commission to grant a waiver from Section 56.13 and allow it to continue to list any IRS charges on a separate line on a retail customer’s monthly bill.

The parties served with this Petition filed Answers that supported the request for relief.   The OCA asserted that while the IRS charge should not be characterized as a basic service charge, the Commission should grant PGW a waiver of Section 56.13.  The OSBA also supported the waiver of Section 56.13.  OTS stated that either form of relief was appropriate.  
DISCUSSION

A.
Standard of Review

The Commission may issue a declaratory order in order to terminate a controversy or remove uncertainty.  66 Pa. C.S. §331(f).  The issuance of a declaratory judgment is within the Commission’s discretion and is not a matter of right.  Petition of Philadelphia Gas Works for Establishment of Interim Rate Procedures and for a Declaratory Order, Docket No. P-00001831 (Order entered August 17, 2000).   


The Commission may grant a temporary waiver of the provisions of Chapter 56, 52 Pa. Code §§56.1-56.231, where compliance would result in undue hardship for a person or utility.  52 Pa. Code §56.222(a).  Notice must be provided to persons affected by any temporary waiver of Commission regulations by the moving party through a bill insert or in another reasonable manner.  52 Pa. Code §56.222(b).
B.
Request for declaratory order finding that PGW’s IRS charge is 
a basic 
service charge within the meaning of 52 Pa. Code §62.72

PGW asks the Commission to grant its request for a declaratory order by finding that its IRS charge is a “basic service” charge that can be included on the basic portion of its customers’ monthly bills.  The definitions of “basic” and “nonbasic” services are found at 52 Pa. Code §62.72 (pertaining to customer information disclosure in the context of natural gas choice).   “Basic” services are defined as:
Services necessary for the physical delivery of natural gas to a retail customer, consisting of natural gas distribution services and natural gas supply services.
“Nonbasic” services are defined as:

Optional recurring services which are distinctly separate and clearly not required for the physical delivery of natural gas service. Examples include a gas line repair program and a gas appliance warranty program.


PGW avers that its IRS charge is a non-optional charge, directly related to the provision of natural gas service.  Specifically, the charge is alleged to be necessary to discourage improper requests for appliance repair service that may impede PGW’s ability to maintain a safe and reliable natural gas distribution system.  Accordingly, PGW asks the Commission to find that the IRS charge is properly categorized as a “basic service” charge.

The OCA expressed disagreement with this analysis in its Answer.  The OCA asserts that the IRS charge is related to the optional appliance repair service, and therefore cannot be a basic service charge.  The OCA notes that characterizing the IRS charge as a basic service charge could subject a customer to termination and loss of natural gas service for issues involving an unregulated, optional program offered by PGW.  

A nonbasic service is characterized as “optional” and “not required for the physical delivery of natural gas.” 52 Pa. Code §62.72.   This is clearly the case with PGW’s appliance repair program.  PGW does not require its retail customers to sign up for this service in order to receive natural gas supply and distribution service.   Retail customers have the option to avail themselves of the service if they wish.  It is therefore “not required for the physical delivery of natural gas.”  The examples cited in the definition of nonbasic service, including a “line repair program” and a “gas appliance warranty program,” are very similar in nature to PGW’s appliance repair program.  PGW itself has taken the position that its appliance repair services “. . . are not regulated by the PUC.” Petition, pg. 2.  

We decline to issue a declaratory order finding that the IRS charge is a form of  basic service, and therefore not subject to the separate billing requirement at 52 Pa. Code §56.13.  The inappropriate requests for service that PGW wishes to discourage are a direct consequence of its own decision to offer a non-jurisdictional service to its customers.  This appliance repair service is not necessary for the physical delivery of gas to retail customers.  
C.
Request for Waiver of 52 Pa. Code §56.13

The Commission may grant waivers of the provisions of Chapter 56 if unreasonable hardship would result from compliance.  52 Pa. Code §56.222.  PGW averred, in the context of the IRS charge, that it would experience the following hardships if separate billing for the IRS charge was required:
However, if PGW were required to place this charge on a completely separate bill the cost of system modifications and monthly billing costs would be so prohibitive PGW would have to terminate its practice.  PGW has not prepared a detailed estimate, but a separate billing envelope would require incurring additional costs of several hundred thousand dollars.  The changes to PGW’s billing systems would also be prohibitively expensive.  If the Company were forced to incur such charges, it would very likely have to abandon its IRS charge.  Such a result would clearly have negative consequences and be contrary to the public interest.

Petition, pg. 7. 

PGW’s request for a waiver of Section 56.13 may be appropriate.  However, our review of this Petition has raised some concerns about PGW’s billing practices for other, nonbasic appliance repair program charges.  Based on a review of PGW’s public internet domain, and discussion with BCS staff, it appears that PGW is currently including nonbasic appliance repair program charges in its regular monthly bills to customers. 
   PGW has never sought from the Commission a waiver of Section 56.13 to do so.


The Commission is sensitive to the financial implications of its determinations for PGW.  The Commission has previously undertaken lengthy examinations of PGW’s practices and finances in order to ensure the continued provision of reliable natural gas service to its customers.  Investigation into Financial and Collections Issues Regarding the Philadelphia Gas Works, Docket Nos. P-00042090, R-00049157, M-00021612, P-00032061 (Order entered June 2, 2004).  As part of this investigation, PGW requested a number of waivers of Commission regulations at Chapter 56.  Given the fact specific nature of these requests, the Commission referred the matter to the Office of Administrative Law Judge for hearings and a Recommended Decision.  The Commission ultimately granted some of the requested waivers.  Investigation into Financial and Collections Issues Regarding the Philadelphia Gas Works, Docket Nos. P-00042090, R-00049157, M-00021612, P-00032061, P-00042117 (Order entered October 27, 2004) (“Investigation Order”).
  

Following the example set in the Investigation Order, we direct PGW to review its appliance repair program billing practices in full for their compliance with Section 56.13.  PGW should determine the scope of any necessary waivers to Section 56.13 and file a new petition for waiver of this regulation with the Commission within thirty days of the entry date of this Order.
  PGW, as the moving party pursuant to 66 Pa. C.S. §332(a), should be prepared to offer evidence into the record on the costs of complying with Section 56.13, the cost of other billing alternatives, and how the public interest would be served by the grant of any waivers.


Finally, we are concerned with the inclusion of non-basic service charges related to non-regulated competitive services such as the Appliance Service Call Charge that appears in PGW’s tariff.  PGW has stated in its Petition that it has included these appliance repair charges in its tariff for “informational purposes only.” Petition, pg. 2.  Yet nowhere in its tariff does PGW acknowledge that its appliance repair program is a non-regulated service.  We find that this oversight could result in customer confusion.  For example, customers may mistakenly believe that these services are regulated by the Commission.  Customers might also incorrectly conclude that their utility service may be terminated for non-payment of these services.  52 Pa. Code §56.83 (pertaining to unauthorized termination of service).  In summary, the Commission is concerned about the inclusion of these charges in PGW’s tariff and in the same bill as prohibited by 52 Pa. Code §56.13.  Accordingly, we will direct PGW to remove the Appliance Service Call Charge that appears in its tariff; THEREFORE,
IT IS ORDEREDTHAT:

1. The Philadelphia Gas Works Petition for Declaratory Order to find that its Inappropriate Request for Service charge is a basic service charge within the meaning of 52 Pa. Code §62.72 is denied.

2. Philadelphia Gas Works shall review its billing practices for the Inappropriate Request for Service Charge, and other non-basic gas charges, and petition the Commission for any necessary waivers of 52 Pa. Code §56.13 within thirty days of the entry date of this Order.
3. Philadelphia Gas Works shall remove Section 12.1 (Appliance Service Call Charges) from its Gas Service Tariff.

4. Philadelphia Gas Works shall file a tariff supplement within sixty days of the entry date of this Order amending its Gas Service Tariff consistent with this Order.

5. That a copy of this Order be served on Philadelphia Gas Works, the Office of Consumer Advocate, the Office of Small Business Advocate, the Office of Trial Staff, and Community Legal Services.







BY THE COMMISSION







James J. McNulty,







Secretary

(SEAL)

ORDER ADOPTED: August 25, 2005
ORDER ENTERED:  August 29, 2005
� This Order is the subject of an appeal by Community Legal Services and several associated parties as to whether certain provisions of the tariff complied with Chapter 56.  Action Alliance, et al. v. Pennsylvania Public Utility Commission, No. 2481 C.D. 2003.  The appeal was stayed by the Commonwealth Court of Pennsylvania as a result of a Commission investigation into PGW’s financial circumstances.  In its most recent status report to Commonwealth Court, Community Legal Services asked that the stay be continued, as PGW intends to file a new tariff to bring itself into compliance with Act 201 of 2004 (the Responsible Utility Customer Protection Act).  The Commonwealth Court granted this request, and the matter is still stayed.  We note that Community Legal Services, which was served with this Petition, has not objected to the Commission’s adjudication of this matter.  We find that, pursuant to Rule 1701(c) of the Pennsylvania Rules of Appellate Procedure, the pending appeal of this Order involves separate issues and does not preclude us from addressing this Petition.  


� A sample monthly bill at PGW’s public internet domain available at the time of this Order’s issuance has a section for “Non Basic Charges” and a line item for a “Merchandise Repair Charge.” � HYPERLINK "http://www.pgworks.com/customerservice/understandingyourbill/samplebill3.htm" ��http://www.pgworks.com/customerservice/understandingyourbill/samplebill3.htm�





� During the course of this investigation the Commission directed PGW to identify any waivers from Chapter 56 that would improve its financial status.  The waivers sought by PGW did not include a waiver of Section 56.13 for the appliance repair program.


� After a review of the petition and any answers filed by interested parties, the Commission will determine whether a referral to the Office of Administrative Law Judge for evidentiary hearings is necessary.
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