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HISTORY OF THE PROCEEDING



On July 15, 2004, Lawrence Gussman, (“Gussman” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following:  that the Complainant received notice in May 2004 that the Respondent was going to terminate his service at 426 E. Allegheny Avenue in Philadelphia due to non payment of a $2,000.00 deposit imposed for slow payment; that he tried to keep current with all of his creditors; that he signed with a new provider, ANC, in late 2003; that the Respondent told him that ANC was not his provider; and that he found out from ANC that the application was rejected by PECO as “ineligible for billing option.”  The Complainant wants the rejection reversed and the $2,000.00 deposit request withdrawn.


The Respondent, through its counsel, filed an Answer on August 12, 2004.  In its Answer, the Respondent admitted that it requested a $2,000.00 deposit from the Complainant and that it sent a termination notice to the Complainant for failure to pay the deposit.  The Respondent averred that it subsequently entered into an agreement for the Complainant to pay $400.00 a month toward the deposit.  The Respondent denied that it refused to let the Complainant select ANC as a supplier.  The Respondent agreed to switch the Complainant if ANC would bill the Complainant separately.  ANC refused to bill the Complainant separately.



By notice dated December 30, 2004, a hearing was scheduled in this matter before Administrative Law Judge Herbert Smolen on January 11, 2005.  By facsimile dated January 4, 2005, the Complainant requested a continuance due to a medical appointment (Tr. 4, 5).  



By notice dated January 6, 2005, the matter was reassigned to Administrative Law Judge Cynthia Williams Fordham and the hearing was rescheduled for February 1, 2005 (Tr. 4).



At 8:50 a.m. on February 1, 2005, someone called to notify the presiding officer that the Complainant would not be present because he was sick (Tr. 4, 5).


A hearing was held in this matter on February 1, 2005 in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Lawrence Gussman, did not appear.  The hearing was scheduled for 9:30 a.m. as one of three cases assigned for that time.  The first case concluded at 11:30 a.m.  The Complainant, Lawrence Gussman, did not appear.  Therefore, the hearing in this matter was started at 11:35 a.m.  Anthony Kanagy, Esquire, represented PECO Energy Company.  No testimony was presented.


The record consists of a 7 page transcript.  The record in this case closed on February 1, 2005. 

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The Complainant did not participate in the February 1, 2005 hearing.  The January 11, 2005 hearing was continued due to the Complainant’s medical appointment.  On the morning of the February 1, 2005 hearing, an employee of the Complainant called the Philadelphia office and subsequently sent a facsimile indicating that the Complainant could not attend the hearing because he was sick (Tr. 4, 5).  The Respondent’s attorney objected to a second continuance for medical reasons (Tr. 5).  Since it was the Complainant’s second continuance request, the hearing was held. 

Section 332 (f) of the Public Utility Code, 66 Pa. C.S. §332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa. C. S. §332(f) and 52 Pa. Code §5.245 and the record was closed.



The Respondent’s counsel moved to dismiss the complaint.  The motion was granted (Tr. 5, 6).


Since the Complainant did not participate in the hearing, the complaint in this matter will be dismissed in its entirety with prejudice.  See Martin Jefferson v. UGI Utilities, Inc., Z‑00269892 (Order entered December 26, 1995). 

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing. 66 Pa. C.S. §332(a).

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Lawrence Gussman against PECO Energy Company at Docket C-20043369 is dismissed in its entirety with prejudice.


2.
That the record in this case is marked closed.

Date:
June 21, 2005




__________________________________








Cynthia Williams Fordham







Administrative Law Judge
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