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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration are the Exceptions of Dianne K. Colby (Complainant) filed on June 2, 2005, to the Initial Decision of Special Agent (Special Agent) Bradley A. Bingaman which was issued on April 14, 2005
.  The Complainant failed to serve a copy of her Exceptions upon PPL Electric Utilities Corporation (PPL).  The Exceptions were subsequently served upon PPL by Secretarial Letter dated June 9, 2005.  On June 13, 2005, PPL filed Reply Exceptions.
History of the Proceeding


On August 17, 2004, the Complainant filed a formal Complaint against PPL wherein the Complainant alleged that she was unjustly removed from PPL’s customer assistance program which is known as OnTrack.  The Complainant seeks readmission into the OnTrack Program.  On September 13, 2004, PPL filed an Answer to the instant Complaint wherein it denied the Complainant’s allegations.


On January 20, 2005, a telephonic hearing was held before Special Agent Bingaman.  The Complainant participated pro se at the hearing.  PPL was represented by counsel.  


On April 14, 2005, the Special Agent issued an Initial Decision wherein he recommended that the Complaint be dismissed.  As previously noted, Exceptions and Replies thereto were filed.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); See also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  


The Special Agent made eleven Findings of Fact and reached five Conclusions of Law. The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The Special Agent noted that the issue to be decided in this proceeding is whether PPL acted unreasonably and improperly when it removed Complainant from its OnTrack program.  The Special Agent cited Wisniewski v. PPL Electric Utilities Corporation, Docket No. Z-01117043, (Order entered April 16, 2004) (Wisniewski) for the proposition that the Commission has generally not directed the enrollment of complainants into customer assistance programs, unless a complainant has been improperly rejected from the program.


The Special Agent found that PPL did not improperly remove the Complainant from the OnTrack program.  The Special Agent found that the Complainant was removed from the OnTrack program due to her failure to comply with the provisions of the Winter Relief Assistance Program (WRAP).  The WRAP program seeks to achieve usage reduction and is provided at no extra cost to make a home more energy efficient, and participation in the WRAP program is a condition for enrollment in the OnTrack program.  (I.D. at 6).


Specifically, the Special Agent relied on the testimony of PPL’s witness that the Complainant was sent two notices dated June 16, 2004, and July 19, 2004, stating that she was required to complete the WRAP application and that failure to do so could result in her removal from the OnTrack program.  The Complainant attached to her Exceptions, a copy of the WRAP application.  


The Special Agent rejected the Complainant’s arguments, reasoning as follows:


Complainant testified that she rents the property from the landlord and her step-father, Mr. Colby, and that he resides in New Jersey.  However, Complainant failed to produce any evidence or documentation demonstrating that she relinquished her ownership in the property since the deed was signed in February 1995.  Complainant alleged that a legal document existed that relinquished her interest in the property, but she was unable to produce the document as the undersigned requested at the hearing.  Complainant did, however, testify that her name is still on the deed.  Therefore, I conclude that Complainant failed to prove that she was not the appropriate person to sign the WRAP application and submit it within the prescribed timeframe.

(I.D. at 7).



The Complainant, in her Exceptions, maintains that she was “arbitrarily removed” from the OnTrack Program.  The Complainant contends that she presented evidence of good cause for her late submission of the WRAP application.  


PPL rejoins that the Complainant had the burden of proving that she timely submitted the WRAP application.  PPL maintains that the Complainant did not meet her burden of proof.  PPL argues that the attachment to the Exceptions is an attempt to have consideration of extra-record evidence.  


PPL argues that the Special Agent relied on the testimony of its witness regarding the criteria to be admitted to and retained in the OnTrack program.  PPL continues that to be accepted into the OnTrack program, a customer must be income eligible, a ratepayer of record, and have an overdue account balance.  PPL states further that to be retained in the OnTrack program, a customer must make monthly payments by the due date, comply with the WRAP program, provide documentation as requested, and maintain usage at the same level or a reduced level.  (R .Exc. at 2-3).



Upon our consideration of the positions of the Parties and the Special Agent’s Initial Decision, we shall deny the Complainant’s Exceptions.  At the outset, we find that the Exceptions are a restatement of the Complainant’s case-in-chief, which was rejected by the Special Agent.  We further find that the Complainant’s Exceptions do not advance any argument which would cause us to reverse the Special Agent’s Decision.


We find that the Special Agent properly found that the burden of proof in this matter is borne by the Complainant.  We agree with the Special Agent that the Complainant failed to meet the burden of proof set forth in Section 332(a) of the Code with regard to her allega​tion that she was improperly removed from the OnTrack program.


We find that the Special Agent’s conclusion is supported by record evidence.  Specifically, we find that the Complainant was unable to establish that she timely responded to the notices received by PPL.  Further damaging to the Complaint was the Complainant’s admission that she was in receipt of the notices dated June 16, 2004, and July 19, 2004.


Finally, in Wisniewski, we found that the Commission generally does not direct the enrollment of complainants into customer assistance programs.  However, in Wisniewski, we found that the Complainant was improperly rejected from the OnTrack program and the proper remedy was to direct her readmission if she had requested it.  (Wisniewski at 6-7).  In the matter before us, we find that the Complainant was properly removed from the OnTrack program.  Thus, we shall not grant the relief requested by the Complainant.
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions.  We shall adopt the Initial Decision of the Special Agent; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Dianne K. Colby are denied.



2.
That the Initial Decision of Special Agent Bradley A. Bingaman is hereby adopted.



3.
That the Complaint of Dianne K. Colby is dismissed and the proceeding be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 14, 2005

ORDER ENTERED:  July 19, 2005

	� 	The Complainant was granted an extension of time, until June 3, 2005, to file Exceptions due to a medical emergency
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