BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Jay Malik
:

:

v.
:

C-20043786

:
Pennsylvania American Water Company
:
INITIAL DECISION 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision denies the relief requested in and dismisses the Formal Complaint of Jay Malik at Docket No. C-20043786.

On October 6, 2004, Jay Malik (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania American Water Company (Respondent).  In the Complaint, the Complainant alleged that the Respondent made him repair a sewage pipe that was their responsibility. He asked that the Commission have the Respondent pay for the repairs.
On November 10, 2004, the Respondent filed its Answer and New Matter to the Complaint.  Respondents’ Answer stated that the Respondent believed the repair was on the Complainant’s owned service line and not the Respondent’s responsibility.  The Respondent’s New Matter stated that the Complainant called the Respondent on April 17, 2004, complaining about a leak.  The Respondent’s employee visited the Complainant’s home on April 17, 18, and 23, and determined the leak was on the Complainant’s side of the sewer line.  The Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS).  BCS determined the leak was on customer owned sewer line and that the Respondent’s tariff required a customer to assume the cost of repairs on customer owned portions of line.  The Respondent asked that the Commission dismiss the Complaint.
On February 23, 2005, a hearing in this matter was held.  The Complainant appeared pro se, and the Respondent appeared represented by counsel.  The Complainant submitted four (4) exhibits.  All were admitted.  The Respondent submitted five (5) exhibits, three (3) were admitted into the record.  A written transcript of the hearing was produced comprising fifty-nine (59) typewritten pages.  The record in this matter closed on March 23, 2005.
FINDINGS OF FACT
1. The Complainant receives his sewer and water service from the Respondent.  NT 17

2. April17, 2004, the Complainant telephoned the Respondent and complained of a water leak and that his yard was getting flooded.  NT 18
3. April 17, 18, and 23, the Respondent sent field employees to the Complainant’s home to investigate the leak.  
4. On April 18, 2004, Joe Murphy, a wastewater plant operator, visited the Complainant again.  On that visit, Mr. Murphy shut off the valve at the curb stop and water continued to flow.  That indicated to Mr. Murphy that the leak was on the customer side of the wastewater lines and not the company side.  NT 19-22

5. On April 19, 2004, Joe Murphy, Michael Baloh, and Rich Siegfried, all employees of the Respondent, again visited the Complainant’s home.  While there, they showed Mrs. Malik the same process that Mr. Murphy had shown Mr. Malik on the 18th.  They explained to her if they shut the valve off it isolated their system from the Respondent’s side of the system.  When off, water continuing to leak indicated the leak was on the customer side.  NT 24-26

6. On April 22, 2004, Joe Murphy visited the Complainant’s home, at that time a plumber had excavated the area from the Complainant’s grinder pump to the shut off valve.  NT 35

7. During the April 22, 2004 visit, the extension line that held the shut off valve was lifted up and out of the excavation hole.  Mr. Murphy could not tell which side of the line was the Customer side and which the company side, because both the customer and the company side of the valve were disconnected, broken, and no longer aligned in the hole so he could tell which side was which.  NT 35-36
8. One side of the shut off valve had a clean break; the other had a jagged break.  NT 36

9. Mr. Murphy provided a new shut off valve unit to the Complainant’s plumber.  The Complainant’s plumber installed them.  NT 37
DISCUSSION
This Complaint comes before the Commission because the Complainant had a leak emanating from a pipe in his lawn.  The Complainant contacted the Respondent about the leak and the Respondent visited the Complainant’s home several times in an attempt to determine the source of the leak.  Ultimately, the Complainant had the leak fixed at his own cost.  The Complainant asserts that the leak was on the Respondent’s side of the line and therefore the responsibility of the Respondent.  The Respondent does not believe the leak was on their side, but rather on the Complainant’s and therefore the responsibility of the Complainant.  The Complainant asks that the Commission find the leak on the Respondent’s side and order the Respondent to cover the cost of the pipe repairs.  As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. §332(a)
To establish a sufficient case and satisfy the burden of proof, Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).
Which side of the shut off valve had a leak?
In this case, the Complainant has alleged that the leak in his piping was on the Respondent’s side of a shut off valve, making the repair of the leak the responsibility of the Respondent.  The Complainant telephoned the Bureau of Consumer Services Respondent on April 17, 2004, to advise them of a leak and asked them to come out and look at it.  The Respondent’s field staff visited the Complainant’s home on April 17, 19, and 22.  On April 19, 2004, Michael Baloh and Rich Siegried, employees of the Respondent went to the Complainant’s home.  They met with the Complainant’s wife.  With Mrs. Malik, they went to the shut off valve, and turned it off.  Mr. Baloh showed, and explained to Mrs. Malik that water continued to come up and out of the standpipe, despite the shut off valve being turned off.  Mr. Baloh testified that the shut off valve isolated the system [utility side] from the customer side, such that water still emerging indicated a leak on the customer side.  NT 25-26.  On April 22, 2004, the Complainant again telephoned the Respondent and advised them that the plumber was there and ready to do the repairs, to send a company employee out.  The Respondent did, and Joe Murphy, a wastewater plant operator went to Complainant’s home.  
When Mr. Murphy got there, the plumber had already excavated a large hole; the hole was filled with water and sewage.  Mr. Murphy testified that:

The plumber and the homeowner were out in the driveway waiting for my arrival.  I went over to the hole The hole was partially filled with water, muddy water, and sewage.  The shut off valve itself was submerged under the water.  This shut off valve has an extension piece that comes up off the top of it that should keep its ball on.  The plumber and the homeowner told me that the line was broken on our side.  And the plumber went down in the hole and he grabbed the top of that extension.  He said it’s very very loose.  He started to wiggle it back and forth and he said something to the effect that it’s not only loose, it’s broke.  And then he lifted it right out of the hole and he laid it up on the side of the ditch, which I looked at it, and that’s all I saw.  And I saw several other sections of piping that were already cut out and laying around the excavation.  NT 35
Mr. Murphy’s additional testimony stated:

The plumber, when he lifted out the shut off valve, it’s a brass unit, he lifted it completely out of the hole and everything from that brass shut off valve back to the grinder pump from what I could see was removed, was already removed when I arrived.  NT 36

And:

Everything was removed from the hole.  There was nothing else in the hole. Everything was removed.  …  NT 41

And:

[W]hen the problem was exposed, it was removed before I got there.  

[Italics added for emphasis]

Mr. Murphy testified that one end by the shut off looked like it had been cut, and the other side looked jagged, such as it might in a breakage.  Unfortunately, since the plumber had already removed the attached piping back to the Complainant’s grinder pump, Mr. Murphy could not tell which side was which.  Had the plumber and the Complainant waited before removing the piping attached to the shut off valve we could determine which side was the clean cut and which was jagged, and hence determine on whose side the leak was on.
In light of these facts, the Complainant has not successfully shown that the problem, i.e., the leak was on the utility side.  In fact, because of the Complainant and plumber’s premature removal of the piping, there is no way to tell.  Therefore, I have no choice but to dismiss his Complaint.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa. C.S.A. §701
2. The Complainant bears the burden of proof.  66 Pa. C.S.A. §332(a)

3. The Complainant failed to meet his burden of proof.
ORDER
THEREFORE, 
IT IS ORDERED: 
1.
That the Formal Complaint of Jay Malik against Pennsylvania American Water Company at Docket No. C-20043786 is dismissed. 

Date:
June 24, 2005




_________________________________








Ember S. Jandebeur







Administrative Law Judge
� NT stands for Notes in Testimony and indicates where in the written transcript of the hearing the testimony appeared.
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